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PEEFACE. 



The object of this treatise is to supply a cheap and 
compendious code of the Law relating to Merchant 
Shipping. To effect this, the Author has (with per- 
mission) gone carefully through the large and valuable 
work by Maude and Pollock, which has the double 
advantage of being the most clearly arranged and 
the latest of the text books ; and of which the pre- 
sent volume does not pretend to be more than an 
abridgment. The details of decided cases and the 
large appendix of statutes and forms have been 
omitted, and the broad Principles which the deci- 
sions establish, alone retained. 

It is hoped that this ** Handy-book " will be of 
service, both as an introductory treatise to those who 
are commencing the study of this branch of the law, 
and as a book of reference to the general body of the 
mercantile community. 

Thomas Henry James. 



Law AssociATioir Buildings, Liyebpool. 
FehrtMry 25th, 1866. 



CONTENTS. 



CHAPTEE I. 

TITLE TO AND NATIOlf AL CHABACTEB OP MEECHA.NT 

SHIPS. 

PAGB 

1. Of British Ships. 

2. Registry. — ^Who may be Owners. — Where and how Re- 

gistry may be made. — Diyision of Shares. — Declaration 
by Owners. — Builder's Certificate. — ^Entry in Book of 
Registry. — Loss of, and Provisional Certificates. — 
Detainer and use of Certificate. — Registry anew, and 
transfer of Registry. — Navigation. — Privileges of British 
Ships. — National Character. 

3. Title to British Ships.— Sale.— By Court of Admiralty. 

— By Private Persons. — By Bill of Sale. — Require- 
ments of the Merchant Shipping Act on Sales. — Title 
by Act of Law. — Certificates of Sale. — Sale by Agent. 
— When Property Passes. — Warrants on Sale. — ^What 
Passes on Sale. 

4. Mortgage. — Merchant Shipping Act. — Priority of Mort- 

gagees. — Bankruptcy or Insolvency of Mortgagor. — 
Transfer of Mortgages. — Deposit of Certificate. — Certi- 
ficates of Mortgage. 

5. Capture. — By Pirates. — By a Queen's Ship or Merchant 

Vessel. — To whom Property in Prizes Belongs. — Con- 
demnation. — By what Court. — In what Place. — Re- 
gistry after Condemnation 1 

a2 



VI CONTENTS. 

CHAPTER II. 

THE OWNSB. 

PAOB 

1. Proof of Ownership. 

2. Duties of Owners. — Selection of Captain, and Receipt of 

Cargo. — Care of Cargo. — Commencement of Voyage. 
8. Liability of Owners for Loss of, or Damage to Gk>ods, 
and for Personal Injuries, etc., at Common Law. — 
Under the Merchant Shipping Act, 1854. — For Fire, 
for Robbery, etc. — ^For Loss of Life, or Personal In- 
juries, etc. — Mode of Recovering Damages. — Ships to 
which the protection of the Merchant Shipping Act, 
1854, extends. 

4. Liability for Repairs and ISfecessaries. — ISo Liability by 

Reason of mere Ownership. — Mortgagees.— Legal and 
Beneficial Owners. — Lessees. — Owners pro hdo vice, — 
Extent of Liability. — Material Men, whether they have 
a Lien. — ^Rule at Law. — Rule in Court of Admiralty. — 
Statutory Jurisdiction of Admiralty in eases of Repairs, 
etc., to Foreign Ships. — ^What are Necessaries. 

5. Part Owners not Partners. — Jus accrescendi. — ^Troyer. 

— Sale not generally a Conyersion. — Coutribotion to- 
wards Expenses. — ^Power to Bind each Other. — Ship's 
Husbaud. — Bankruptcy. — Admiralty Jurisdiction as to 
Employment of Ship. — No Power to Compel a Sale in 
Cases of Disagreement. 

6. Power of Court of Chancery to Sell Interest of Unqua- 

lified Owners. —To Restrain a Sale of Ship. — ^Adjust- 
ment of Accounts. — ^Rights and Liabilities as regards 
Others. — Actions by and against Part Owners. ... 11 

CHAPTER III. 

THE MASTEB. 

1. The Master. — Nature of his Office. 

2. His Qualifications. — Examination. — Certificates of Com- 

petency and Service. 



CONTENTS. Vll 

PAGB 

3. Appointment, Bemoral, and Bemnneration. — Primage. 

— Trading on his own account. — Remedy for Wages. — 
Lien . — Authority. 

4. Duties before the Voyage. — As to Ship and Grew. — 

Customs Laws. — Port Dues. — Loading Cargo. — Start- 
ing for Voyage. 

5. Duties during the Voyage. — Ship's Papers. — Log-book. 

—Bill of Health. 

6. Barratry. 

7. Duties after the Voyage. — Customs Laws. — ^Delivery of 

Cargo. — Personal Liability on Contracts. 

8. Power to bind the Owners.— Liability of Owners for his 

Torts. 

9. Power to bind the Freighters. — ^Agency in Cases of In- 

surance. — Jettison. — Bansoni 19 

CHAPTEE IV. 

THE CBEW. 

1. The Crew. — ^Parish Apprentices* — Lnpressment. — Ex- 

emptions. 

2. Duties of the Crew. — Disobedience. — Desertion. . 

3. Punishment. — Jurisdiction. — Offences on High Seas, or 

Abroad. 

4. Bights of the Crew. — Registration. — Local Marine 

Boards. — Shipping Offices. 

5. Hiring of Seamen Overcharges in Lodging-houses. — 

Agreements. — Discharge before Commencement of 
Voyage. — Abandonment Abroad. — ^Food. — Medicine. 
— Illness. — Naval Courts. — ^Allotment Notes. — ^Wages 
Independent of Freight. 

6. Forfeiture of Wages. — Desertion. — ^Entering the Navy, 

not Desertion. — Other Acts of Misconduct creating 
Forfeiture. 

7. Payment of Wages. — Money-Orders. — Savings-Banks.— 

Wages and Effects of Dead Seamen. — Payment to 
Creditors. 



Vlll CONTENTS. 

PAGE 

8. Becovery of Wages. — Summary Eemedy. — Voyage 

lUegal. 

9. Lien for Wages. — Statutes of Limitation 31 

CHAPTEE V. 

THE PILOT. 

1. Nature of Office. — Pilotage Authorities. — ^Bye-laws. — 

Betums. — Licences. — Certificates of Service and Com- 
petency. — Queen's Ships Exempt. 

2. Bemuneration. — Bights and Priyil^es of Pilots. — 

Offences. — Liability for Negligence. — Owner's Lia- 
bility 43 

CHAPTEK VI. 

CONTRACT OF AFFBEIOHTMENT AND ITS INCIDENTS. 

PAST I. 

1. Charter-party, Nature of. — Construction. — Mistakes in. 

— Conditions precedent. — Dissolution of Contract. — 
By Consent. — By War. — Interdiction of Commerce, 
etc. — Blockade. — Parties to Sue. — Agents. — Contract 
under Seal. 

2. Conyeyance of Gk>ods in a General Ship. — Bill of Lading. 

— Stamps. — 18 & 19 Vict. c. III. — ^Exceptions in Bills 
of Lading. — Mistakes in Contract. — ^Parties to Sue in 
Contract of Carriage. — Consignee usually right party. 
— Effect of Ownership of Goods on this Question. — 
Bight to bring Troyer. 

3. Freight. — General Bule. — Wben payable in Adyance. — 

Freight pro raid. — Form of Claim. — Single and double 
Voyages. 

4. Bule in Court of Admiralty. — Capture. — Effect of De- 

tention. — Transhipment. — Effect of Damage to Goods. 
— Short Deliyery. — Contracts to load a full Cargo. 

5. Becoyery of Freight. — General Bules as to Party Liable. 



CONTENTS. IX 

7A6B 

— Effect of Beoeipt of Goods under a Bill of Lsding. — 
Effect on Remedy against Shipper of taking a Bill from 
the Ckmsignee. 
6. Lien for Freight. — ^Loss of Lien by reason of particular 
Contracts. — For what amount of Freight it exists. — 
Beserration of Lien under Warehousing Acts ... 47 

CHAPTEE VI. 

CONTBACT OF AITIlBTGHTMENT AND ITS INCIDENTS. 

PABT U. 

1. DemuiTage.-->--General Bule. — Computation of Lay Days. 

— Parties liable to pay it. 

2. Stoppage in Transitu. — General effect of delivery to a 

Carrier. — Effect of Interference with the Carrier and 
Acts of Ownership done by Vendee. — Of Acts of 
Ownership done by Vendee. — Of Delivery on board 
Vendee's own Ship. — Of Indorsement of Bill of Lading. 
— Of Countermand of Deliyeiy. — ^Pledge of Bill of Lad- 
ing. — Of Bight of Befusal to allow Transit to Begin. 
— Of Part-payment and Part-deliveiy. — Of a Be-sale. 
— Of Lien against Consignee. — How Bight of Stoppage 
must be Exercised. — ^Literpleader Act. 

3. General Average. — Under what Circumstances Becoyer- 

able. — ^What Goods must Contribute. — Adjustment of 
Average. — Mode of Enforcing Contribution .... 64 

CHAPTEE Vn. 

INSrSANCE. 
FABT I. 

1. General Nature of Contract. — ^Parties to it. — 19 Gteo. II. 

c. 87. — ^Brokers. 

2. Policy. — Stamp. — Name of the Assured.— Premium. — 

Alteration. — Construction. 



X CONTENTS. 

VAGI 

3. Open and Valued Policies. — ^Voyage and Time Policies. 

— Mixed. — He-insurance. — Double Insurance. 

4. Subject-matter of Insurance. — Ship. — Gk>ods. — ^Profits. 

— Freight. — ^Prohibited Adyentur es. 

5. Description of Voyage. — "At and From" a Port. — 

Effect of Delay. — Deviation. — When made to Avoid a 
Peril not Insured against. 

6. Perils Insured Against. — Proximate, not remote Cause to 

be Regarded. — Perils of the Sea. — Bunning-down 
Clauses. — Presumption of Loss. —Fire. — Enemies, Ar- 
rests, Restraints, etc. 

7. Memorandum. — Meaning of the word " Average " in it. 

— Stranding 73 

CHAPTER Vn. 

INSTIEANOB. 
FABI II. 

1. Warranty. — Express. —To Sail on a Particular Day. — To 

Sail with Convoy. — Neutrality. — Seaworthiness. 

2. Representations. — Material. — ^As to Future Events. 

3. Concealment. — Materiality of. — Evidence of Under- 

writers. 

4. Losses. — ^Total or Partial. — ^Actual. — General Rule. — 

Constructive. — Rule the same in case of Valued and 
Open Policies. — Liability of Underwriter for Loss after 
Termination of the Policy through Previous Injury. — 
Abandonment. 

5. Adjustment. — In case of Valued and Open Policy. — 

Right of Underwriter to Set off Debt due to him from 
Broker. 

9. Remedy on Policy. — ^Who may Sue. — Consolidation 
Rule. 

7. Return of Premium.— No Interest. — Short Interest. — 
Over-Insurance. — Double Insurance. — Fraud and Ille- 
gality 86 



CONTENTS. XI 

CHAPTEE VIII. 

HYPOTHECATION. 

PA6B 

1. Hypothecation, what it is. — ^When Master may Hypothe- 

cate Ship, Cargo, or Freight. — Indemnity to Owner of 
Cargo on Hypothecation. — How Master must Hypothe- 
cate. 

2. Bemedies on the Contract. — Cpurt of Admiralty. — Order 

of Priority. 

3. Sale. — When Master may Sell the Ship. — When he may 

Sell the Cargo. — Indemnity to Owner of Cargo . . . 100 

CHAPTEE IX. 

COLLISION. 

1. Begulations to Prevent Collision. — G-eneral Kules of 

Sailing. — Trinity House Bules as to Steamers. — Statu- 
tory Kules of Sailing as to Sailing Yessels and Steam- 
ers. — Bules as to Lights and Fog-signals. 

2. Parties Liable in Eespect of Collision. — Shipowners and 

Charterers. — Masters. — Officers of Queen's Ships. 

3. Eights and Bemedies in Courts of Common Law. — 

Power to Arrest Foreign Ship under Merchant Ship- 
ping Act, 1854.— Effect of Negligence on part of Plain- 
tiff on Bight to Becover. — Damages. — Bights and 
Bemedies in Court of Admiralty. — Its Jurisdiction. — 
Bules by which Damages are awarded. — Consequential 
Damage Lien on Property Condemned 104 

CHAPTEE X. 

SALTAOE. 

1. Salvage. — Must be extraordinary and beneficial. — Becap- 

ture. 

2. Who may claim Salvage. — Provisions of the Merchant 

ShippiDg Act, 1854. — Preservation of Human Life. — 



xil CONTENTS. 



PA6X 



Officers and Crew of Ship in DiBtress. — Pilots. — Pas* 
sengers. 

3. Remedies of Salvors. — Lien. — Suit in Court of Admi- 

ralty. — Arbitration. 

4. Amount Awarded and how Apportioned. 

5. Queen's Ships. — Abandonment of Lien. 

6. Wrecks. — Receivers. — Unclaimed Wrecks. — Foreign 

Ships.— Offences 110 

CHAPTER XI. 

PASSENOEBS. 

1. Gteneral Rights and Duties of Passengers. — Rights with 

Reference to Passage-Money. — Statutory Provisions. — 
Merchant Shipping Act, 1854. 

2. Passengers' Act, 1855. — Rights of Passengers when left 

Behind. — Forwarding Passengers in Cases of Wreck . 115 



APPENDIX. 



Agreement and Account of Crew. 

Copy of Agreement to be made accessible to the Crew . . 121 

Release at the Termination of a Voyage 122 

Seaman's Allotment Note 123 

Certificate of Character 125 

Certificate of Discharge 126 

Charterparty 127 

Bill of Lading 129 

Policy of Insurance 129 



THE 



LAW OF MERCHANT SHIPPING. 



CHAPTEE I. 

TITLE TO, XKD NATIONAL OHARACTEB OF MER- 
CHANT SHIPS. 

1. CfBHUsh Ships. 

2. Registry, — Who may he Owners, — Where and how Registry 

may he made. -^Division of Shares, — Declaration hy Owners, 
— Builder^ s Certificate. — Entry in Book of Registry. — Loss 
of and Provisional Certificates, — Detainer and Use of Cer- 
tificate. — Registry anew, and transfer of Registry. — Naviga^ 
tion. — Privileges of British Ships, — National Character. 

3. Title to British Ships. — Sale, — By Court of Admiralty, — By 

Private Persons, — By Bill of Sale, —Requirements of the 
Merchant Shipping Act on Sales, — Title hy Act of Daw. — 
Certificates of Sale. — Sale hy Agent. — When Property 
Passes, — Warrants on Sale. — What Parses on Sale, 

4. Mortgage, — Merchant Shipping Act, — Priority of Mortgagees, 

— Bankruptcy or Insolvency of Mortgagor. — Transfer of 
/| >' Mortgages, — Deposit of Certificate. — Certificates of Mort- 
gage, 

5. Capture, — By Pirates. — By a Qiieen*s Ship or Merchant 

Vessel. — To whom Property in Prizes Belongs, — Condem- 
nation. — By what Court, — In what Place. — Registry after 
Condemnation, 

1. A "British shijp*^ is one belonging to persons 

B 



2 TITLE TO, AND NATIONAL CHARACTER 

entitled by statute to own British ships, and which is 
registered according to existing law. 

2. The Act at present in force for regulating the 
registry of ships is the Merchant Shipping Act, 1854 
(17 <fc 18 Vict. c. 104), sect. 19 of which enacts that 
all British ships shall be registered under its provi- 
sions, except 

(a) Ships duly registered before the Act came 

into operation. 
(Jp) Ships not exceeding 15 tons burthen, em- 
ployed solely in navigation on the rivers or 
coasts of the United Kingdom, or of some 
British possession within which the managing 
owners are resident, 
(y) Ships not exceeding 30 tons burthen, and 
not having a whole or fixed deck, and employed 
solely in fishing or trading coastwise on the 
shores of Newfoundland, or the adjacent parts, 
or in the Gulf of St. Lawrence, or on such por- 
tion of the coasts of Canada, Nova Scotia, or 
New Brunswick, as lie bordering thereon. 
Sect. 18 provides that no ship shall be deemed to be 
a British ship, unless she belongs wholly to owners of 
the following description, viz. : 

(a) Natural-born British subjects. 
(p) Denizens, or persons naturalized, 
(y) Bodies corporate established under, subject 
to the laws of, and having their principal place 
of business in the United Kingdom, or some 
British possession. 



OF KSBCHANT SHIPS. 3 

Bj sect. 30 of tbe same Act, the collector, comp- 
troller or other principal officer of Customs for the 
time being, at any port or place in the United King- 
dom or Isle of Man, is authorized and required to 
register British ships, and is made a registrar for the 
purposes of this Act, and if there be no such officer 
at any port or place within the Queen's dominions 
abroad, the governor or lieutenant-governor is to act 
as such registrar. 

The ftuhjecU of registration are — (1) the name of 
the ship ; (2) the port to which she belongs ; (3) her 
tonnage ; (4) the particulars as to her origin, and 
(5) the names and descriptions of her registered owner 
or owners, and if there is more than one owner, the 
proportions in which they are interested in the ship. 

No notice of any trust may be entered in the re- 
gister book. As to the division of shares, sect. 37 
prescribes that 

(a) The property in a ship must be divided into 

sixty-four shares. 
(fi) Not more than thirty-two persons may be 
registered at the same time as owners of one 
ship, 
(y) No person may be registered as owner of a 
fractional part of a share, but any number of 
persons, not exceeding five, may be registered 
as joint owners of a ship, or of a share or shares 
therein. 
Before registration, the owner of the ship or of any 
share in her, must make a declaration as to his quali- 

b2 



4 TITLE TO, AND NATIONAL CHARACTER 

fication to be owner, the time when and place where 
the ship was built, the name of the master, the number 
of shares of which he is entitled to be registered as 
owner, etc., in a form prescribed by the Act, and in the 
presence of the registrar. 

In addition to the declaration of ownership, there 
must be produced the builder's certificate^ containing 
certain particulars as to the denomination and tonnage 
of the ship, etc., and upon the completion of the re- 
gistry of a ship, the registrar is to grant a certificate 
of registry in the form provided by the Act. 

Whenever any change takes place in the registered 
ownership of a ship, a memorandum of such change 
must be indorsed by the registrar on the certificate of 
registry. 

Sects. 48 and 49 provide for the granting of provi- 
sional and new cei'tificates in the place of those which 
may be lost or destroyed ; and sect. 50 contains cer- 
tain enactments as to the detainer and use of them. 

Under certain circumstances, it becomes necessary 
that a ship should be registered anew. In this case, 
either a provisional or new certificate is given, or a 
memorandum is indorsed on the old one. 

As to navigation — British ships may be manned by 
the subjects of any country, and their peculiar rights 
are substantially confined to the right of assuming 
the national character and flag, and of claiming the 
protection and benefit resulting therefrom. Until her 
national character has been declared to the master of 
the ship, no clearance will be granted to her. 
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3. Title to British ships may be acquired either by 
8ale, act of law, mortgage, or eaptwre, 

Eirst, by 8ale, This may be either under the autho- 
rity of the Court of Admiralty, or by private persocs 
(as of any other chattel) or by bill of sale, which is 
the instrument of transfer in all countries. 

Sect. 55 of the Merchant Shipping Act, 1854, pro- 
vides that a registered ship or any share therein, when 
disposed of 1k> persons qualified to be owners of 
British ships, shall be transferred by bill of sale. 

Before a person can be registered as transferee of a 
ship, he must make a declaration similar to that made 
by an original owner, and the bill of sale must be 
produced before the registrar, who will thereupon 
make an entry of the assignment in the register book, 
and indorse on the bill of sale the fact of such entry 
having been made. The priority of vendees seems to 
depend upon the order in which the bills of sale are 
entered in the register book. 

If the title to a ship be acquired by aet of law, as 
in the case of the death or bankruptcy of the owner, 
or marriage of a female owner, a declaration must be 
made by the person to whom the property has been 
transmitted, accompanied by evidence of the death, 
or bankruptcy, or marriage respectively ; and if such 
person be not qualified to be the owner of a British 
ship, the Court of Chancery may order her to be sold. 
If the owner of a ship should be desirous of selling it 
at anyplace out of the country or possession in which 
the port of registry is situated, this may be efiected 
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by means of a certificate o/'«flZ«, which will be granted 
by the registrar, upon the following particulars being 
entered in the register book, viz, : 

(a) The names of the persons who are to receive 
the power of sale, and the minimtim price (if 
any), at which the sale is to be made. 
(fi) The place where the power is to be exer- 
cised, and 
(y) The time within which it is to be exer- 
cised. 
The certificates must be in the form given by the 
statute, and must enumerate any registered mort- 
gages affecting the ship, and the following rules are to 
be observed : — (1) No such certificate can be granted 
except for the sale of an entire ship. (2) The trans- 
fer must be made by bill of sale. (3) The ship must 
be registered anew (if sold to a person qualified to be 
the owner of British ships). There are also rules 
protecting a hondrfide purchaser for valuable conside- 
ration, in case of the death or bankruptcy of the per- 
son by whom the power was given, and rules affecting 
the registration of the transfer. 

Mortgages which are duly registered, are not 
affected by the bankruptcy of the mortgagor, although 
the ship may at the time be in his order and disposition. 
Questions of considerable nicety often arise as to 
the time when the property in vessels which are being 
huilt, vests in the person for whom they are being 
built. The determination of this point must depend 
upon the intention of the parties, as evidenced by the 
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particular terms of the contract under which the 
vessel is built. In the ordinary case of a contract to 
build a ship, the subject-matter of the contract not 
being in existence, the vendee acquires no property 
in it, until it is finished, and actually or constructively 
delivered. But where, by the terms of the contract, 
a superintendent is employed by the vendee to over- 
look the building, and the price is to be paid by in- 
stalments, which are regulated by particular stages in 
the progress of the work, so that the vendee may be 
said to appropriate the different portions of the ship 
as they are from time to time completed, the property 
in those portions vests in the purchaser as soon as 
each instalment is paid. In all these cases, the ques- 
tion is one of fact, rather than of law, viz. what was 
the intention of the parties, as evidenced by their 
contract, and the surrounding circumstances. 

The simple bargain and sale of a ship does not 
imply any contract that she is seaworthy, or in a ser- 
viceable condition; but where a person agrees to 
build or completea vessel for a purchaser, she must, in 
order that the contract may be complied with, be rea- 
sonably fit for the service for which she was ordered, 
and for which, in the contemplation of both parties, 
«he was intended. 

What passes to the vendee, on the sale of ship, in 
addition to the ship itself, will depend on the terms 
of the particular contract. 

4. The Merchant Shipping Act, 1854, contains 
various provisions, as to mortgage. It has been already 



8 TITLE TO, AND NATIONAL CHAEACTBE 

stated that all notices of trusts are excluded from the 
register, but a registered ship or share may be made 
a security for a loan or other valuable consideration, 
by an instrument in the form prescribed by the Act. 
This must be recorded in the register book in the 
order of time in which it is produced, and . a memo- 
randum of such time notified on it by the registrar. 
When such mortgage is discharged, an entry to that 
effect must be made by the registrar, on the produc- 
tion of the mortgage deed, with a receipt for the 
mortgaged money indorsed thereon, duly signed and 
attested. The estate is then devested out of the 
mortgagee. 

The priority of mortgagees depends upon the date 
at which each instrument is recorded in the re- 
gister. 

Every registered mortgagee may dispose of the ship 
or share in respect of which he is registered, but if 
there are more persons than one registered as mort- 
gagees of the same ship or share, no subsequent mort- 
gagee can dispose of such ship or share, without the 
sanction of the Court, or the concurrence of every 
prior mortgagee. 

The ha/nkruptcy of the mortgagor after the mortgage, 
will not affect the title of the registered mortgagee, 
although the ship should be at the time of the bank- 
ruptcy in the possession and disposition of the bank- 
rupt, nor can a judgment of the mortgagor defeat the 
prior title of a registered mortgagee. 

The provisions as to the registration of a transfer of 
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a mortgage are similar to those afPecting the registra- 
tion of the mortgage itself; and if such tTansfer be 
effected by the act of the law, as by the death or 
bankruptcy of a mortgagee, or marriage of a female 
mortgagee, it must be accompanied by a declaration 
similar to that required in the case of a change in 
the original owners. The powers conferred with 
reference to certificates of sale, have already been 
mentioned (p. 6). Powers in many respects similar, 
but which may be exercised not only with respect 
to the whole ship, but also with respect to any 
share, are also given with reference to certificates of 
mortgage, 

5. Title by capture occurs when the vessel of a 
foreign enemy is taken in time of war, by a ship be- 
longing to a hostile country (viz. either a Queen's ship, 
or a merchant, vessel having letters of marque) and is 
condemned by a competent Court. 

Pirates, being hostes humani generis, are not en- 
titled to the right of capture. 

The property in vessels or cargoes taken as prizes, 
belongs to the State, and no subject can have any 
interest in them, except by statute, or under a grant 
from the Crown. 

Moreover, in time of peace, a title to vessels may 
be acquired by purchase in the ordinary course of 
business, its validity depending on a previous legal 
condemnation, which can be effected through the 
authority of the Admiralty Court alone, which has 
jurisdiction in rem. The prize need not be infra 

b3 
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jprasidiay i.e. within the dominion of the captor's 
country at the time of the condemnation, but she 
maj be in a neutral port. A captured vessel will not 
be entitled to the privileges of a British ship, unless, 
after condemnation, she is registered as such. 
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CHAPTEE II. 

THE OWNER. 

1. Proof of Ovmerahvp. 

2. Duties of Owners, — Selection of Captain, and Receipt of 

Cargo. — Care of Ca/rgo. — Commencement of Voyage, 

3. Liahilitg of Owners for Loss of or Damage to Goods, and 

for Personal Infuries, etc., at Common Daw. — Under the 
Merchant Shipping Act, 1854 — For Fire, for Rohbery, etc. 
— For Loss of Life, or Personal Injuries, etc. — Mode of 
Recovering Damages. — Ships to which the Protection of the 
Merchant Shipping Ad, 1854, extends. 

4. LiabiHtg for Repairs and Necessaries. — No lAMlitg hy 

Reason of msre Ownership. — Mortgagees, — Legal and Bene- 
ficial Ovoners. — Lessees. — Owners pro hdc vice. — Extent of 
Liability. — Material Men, whether they have a Lien, — Rule 
at Law, — Rule in Court of Admiralty. — Statutory Juris- 
diction of Admiralty in cases of Repairs^ etc,^ to Foreign 
Ships. — What are Necessaries, 

5. Part Owners not Partners, — Jus accrescendi, — Trover, — Sale 

not generally a Conversion, — Contribution towards Ex- 
penses, — Power to Bind each Other, — Ship^s Husband, — 
Bankruptcy. — Admiralty Jurisdiction as to Employment 
of Ship. — No Power to Compel a Sale in Cases of Dis- 
agreement, 

6. Power of Court of Chancery to Sell Interest of Unqualified 

Owners, — To Restrain a Sale of Ship. — Adjustment of 
Accounts. — Rights and Liabilities as regards Others, — 
Actions by and against Part Owners, 

1, Possession is prima facie evidence of ownership. 
The usual and proper mode of proving ownership is 



12 THE OWNEB. 

by the production of the original register, or a copy 
(see sect. 107 of Merchant Shipping Act, 1854), and 
by evidence of acts of ownership done by the alleged 
owner. 

2. The first duty of the owners of a ship employed 
in the carriage of goods, is to see that at the com- 
mencement of the voyage she is in a proper condition 
to perform it, and fit for the employment for which 
she is offered to the public or the charterer. A further 
duty is the appointment of a proper captain and crew ; 
they are also bound to receive on board the cargo 
which they have contracted to carry, and to find 
proper ballast for the ship. When the goods have 
been loaded, the ship-owners are bound, ordinarily, to 
take the utmost care of them, but this liability may 
be narrowed by the terms of the particular contract 
under which they are carried. There must be no un- 
reasonable or unusual delay in the commencement of 
the voyage. 

3. At common law, shipowners, like other common 
carriers, were insurers, and were liable, as such, for 
any loss or damage to goods entrusted to them (unless 
it was occasioned by the act of God or of the king's 
enemies), and for damage done by their servants act- 
ing within the scope of their employment. This ge- 
neral liability, however, no longer exists ; it is not only 
usually narrowed by the express terms of the contract 
for carriage, but is regulated by the Merchant Ship- 
ping Act, 1854. By sect. 503, the owners of sea- 
going ships are not liable, to any extent whatever, for 
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loss of or damage happening without their actual fault 
or privity to — 

(1.) Any goods, merchandise, or other things 
taken or put on board, by reason of any fire 
happening on board; or 
(2.) Any gold, silver, diamonds, watches, jewels 
or precious stones taken or put on board, by 
reason of any robbery^ embezzlement, making 
away with, or secreting thereof, unless the 
owner or shipper has at the time of shipping 
the same inserted in his bills of lading, or other- 
wise declared in writing to the master or owner 
of the ship, the true nature and value of such 
articles. 
By sect. 504, the owners of sea-going ships are not 
liable heycmd the value of the ship and the freight (due 
or to grow due during the voyage in prosecution, or 
contracted for), for any of the following events, hap- 
pening without their actual default or privity : — 

(1.) "Where any loss of life or personal injury is 

caused to any person being carried in the ship. 

(2.) Where any damage or loss is caused to any 

goodSf merchandise, or other things whatsoever 

on board the ship. 

(3.) Where any loss of life or personal injury is, 

by reason of the improper navigation of the 

ship, caused to any person carried in any other 

ship or hoot. 

(4.) Where any loss or damage is by reason of 

any such improper navigation, caused to any 
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other ship or hoal, or to any goods, merchan- 
dise, or other thing whatsoever, on board any 
other ship or boat. 

The value of the ship and freigbt is not to be taken 
to be less than £15 per registered ton. 

In case of loss of life or personal injury of the class 
mentioned above, the statute empowers the Board of 
Trade to institute an inquiry, and provides in detail 
for the recovery of damages before the sheriff and a 
jury. The damages payable in each case of death or 
injury, are to be assessed at £30. 

In the Court of Admiralty, the owners of vessels 
damaged by coUision, may proceed against the owners 
of the ship in fault, or against the master personally, 
or against the ship herself. The provisions of the 
Merchant Shipping Act, 1854, limiting the liabilities 
of owners, are confined to British ships. 

4. As to the liability of the owners for work and 
repairs done, and for stores furnished to the ship, it is 
important to recollect that legal ownership by itself 
does not create any liability for the ship's debts. The 
inquiry always is. Who made the contract? upon 
^hose credit was the work done P The legal owner 
is usually liable, not because he is the registered 
owner, but because he is usually the real contractor. 
So, mortgagees or lessees of a ship, who are limited 
or temporary owners, are liable, if credit has been 
given to them. 

When once the liability is established, each owner 
is liable for the whole amount of the debt, without 
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reference to the proportion of his interest, or to any 
stipulations between himself and the other owners. 
But this observation is subject to the limitations on the 
liability of members of corporations constituted under 
the provisions of the Joint Stock Companies Act, 
1856, relating to companies with limited liability, 
19 & 20 Vict. c. 47. The general rule of law that 
every artificer has a particular lien on any chattel 
which has been delivered to him in his business, and 
on which he has expended his labour, applies to the 
case of material men, such as a shipwright, who has 
a lien for repairs, so long as he does not part with the 
possession of the ship. 

The Court of Admiralty is empowered to decide all 
claims and demands for necessaries supplied to any fo- 
reign ship, whether she be within the body of a county 
or upon the high seas, when they are furnished. 

The term " necessaries^* is strictly applicable only 
to anchors, cables, rigging, and matters of this de- 
scription ; but it may also include money expended 
upon necessaries. It includes all that is fit and 
proper for the service in which the ship is engaged, 
and all that the owner, as a prudent man, would have 
ordered, if present ; the aniis prohandi that the articles 
are necesBaries. lies upon the party supplying them. 

6. Part-owners are not necessarily or usually part- 
ners ; but even if they should be joint-tenants the 
rule of the law-merchant, viz. jus accrescendi inter 
mercatores locum non hahet, applies to them : there is 
110 right of survivorship. 



16 THE OWNSB. 

One part-owner cannot bring" an action of trover 
for the value of his share against another unless there 
has been an actual destruction of the ship ; a mere 
sale of the ship by one of them, unless the whole pro- 
perty passed, would not be such a destruction. 

Each owner is bound, before the commencement of 
the voyage, to contribute his share of capital for the 
expenses of the outfit, and part-owners are usually liable 
for necessary repairs and stores ordered by one of 
themselves. But the simple existence of co-ownership 
does not create this liability, and the real circum- 
stances and position of the parties must be looked to 
in order to ascertain whether any agency existed in 
point of fact. The principle and limit of this liability 
is this : — the law infers that a part-owner on the spot 
has an implied authority from the absent part-owners 
to order whatever is necessary for the preservation, 
navigation, and proper employment of the ship, be- 
cause the common owners of a valuable chattel are 
presumed to intend its preservation and profitable 
employment. They cannot, however, bind each other 
as partners, unless an actual partnership exists, and 
then the ordinary rules relating to partnerships apply. 

Where, as is usual, one part-owner is appointed 
ship^s husband, he becomes the agent of the others in 
the management of the ship, and has power to bind 
them by contracts made within the scope of his agency. 
Where one part-owner becomes bankrupt, his share 
passes to the assignees under the bankruptcy without 
being liable specifically to the claims of the other 
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part-ownierB in respect of their disbursements and lia- 
bilities for the ship ; but it is a general rule that the 
assignees of a bankrupt partner can obtain no share 
of the partnership effects until thej have satisfied all 
that is due from him to the partnership. 

In disputes between part-owners as to the employ- 
ment of the ship, the Court of Admiralty exercises a 
peculiar jurisdiction. In the words of Lord Tenter- 
den, ''it has been the constant practice in disputes 
between part-owners as to the employment of the ves- 
sel, where the majority in value of the shareholders 
are desirous to send the vessel on a voyage to which 
the minority wiU not consent, for the Court of Ad- 
miralty to arrest the ship at the instance of the latter, 
and to take from the majority a stipulation in a sum 
equal to the value of the shares of those who disap- 
prove of the adventure, either to bring back and restore 
to them the ship, or to pay to them the value of their 
shares." If the minority have possession of the ship, 
and refuse to employ her, the majority may, on a 
similar warrant, obtain possession and send her to sea, 
on giving the like security. By the law of England 
there is no power in cases of this description to com- 
pel a sale, either in the Court of Chancery or the 
Court of Admiralty. 

6. It has been before stated (p. 5) that the Court ot 
Chancery has power to sell the interest of an unqua- 
lified owner, and it has also a general power to pro- 
hibit the dealing with any ship or share. The ordinary 
remedy for part-owners to obtain an adjustment of the 
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ship's accounts amongst themselves is a suit in equity, 
and all the part-owners must be parties to the Bill. 

Fart-owners should join in actions for any injury to 
the ship, and in actions brought against them they 
should all be made defendants. 

Although there is no survivorship as to the right to 
the shares in a ship, the remedy in respect of any con- 
tract made with all the owners, or for any damage 
done during their lifetime to the ship, belongs to the 
survivors only. 
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CHAPTEE III. 

THE MASTEB. 

1. The MaHer, — Nature of Ms Offioe, 

2. Sia Qualifications, — Bxamination, — Certifleates of Compe- 

tency and Service, 

3. Appointment, Removal, and Remuneration. — Primage. — 

Trading on his own account. — Remedy for Wages. — Lien. 
— Authority. 

4. Duties before the Voyage. — As to Ship and' Crew. — Customs 

Laws. — Port Dues. — Loading Cargo, — Startingfor Voyage. 
6. Duties during the Voyage. — Ship^s Papers, — Log-hook. — 
BUI of JETealth. 

6. Barratry, 

7. Dutiesafter the Voyage. — Customs Laws. '•^Delivery of Cargo. 

— Personal Liability on Contracts, 

8. Power to hind the Owners. — LiahUity of Owners for his 

Torts, 

9. Power to hind the Freighters. — Agency in Cases of Insurance. 

— Jettison, — Ransom, 

1. The master, more commonly called the captain, is 
the person appointed bj the owner or owners to navi- 
gate and manage the ship, and the law regards him as 
an officer who must render an account for the whole 
charge committed to his care. By reason of his pos- 
session of the ship he may bring an action of trespass 
or case against a wrongdoer, and may sue for freight 
earned under a contract to which he is a party ; but 
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he cannot sue for demurrage unless it be mentioned 
in the bill of lading. 

As tlie master possesses an almost absolute control 
over the crew and passengers, and very extensive 
powers over the interests of the owners and of the 
merchants in the care of the cargo, and as he is liable 
at any time to be called upon to exercise agencies of 
a complex character, it is necessary that he should be 
a person capable of performing these numerous and 
important duties with skill, energy, and good faith. 

2. The master of a British registered ship, need not 
now be a British subject. Under the provisions con- 
tained in Part III. of the Merchant Shipping Act, 1854, 
Local Marine Boards are constituted for the examina- 
tion of masters and mates of " foreign-going ships," 
and of '^ home-trade passenger ships,'* and when this 
is passed, the Board of Trade grants a certificate of 
competency : other certificates, called " certificates of 
service," are granted, without examination, to masters 
and mates who had served as such before the 1st of 
January, 1851. No such ship as is mentioned above 
can go to sea unless the master and mate have their 
respective certificates, which may be cancelled or sus- 
pended if the holder of them have been guilty of cer- 
tain acts of misconduct. 

3. If the master be a part-owner of the ship, his 
appointment is a matter of agreement between him- 
self and the other owners. Where this is not so, the 
right of appointing him is vested in the owner, or if 
there be more than one, in the majority in value. 
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Cases may, however, arise, in which it may become 
necessary, for the prosecution of the voyage, to ap« 
point a master, although no communication can be 
had with the owners. 

The right to remove the master is, in ordinary 
cases, vested in the same persons who have the right 
of appointment, but the Court of Admiralty may, 
under certain circumstances, remove him, and appoint 
a new master ; and the same power is given to any 
naval Court held on the high seas, or on board. 

The principal source of remuneration to the master 
for his services, is the salary which he receives from 
the owner, the whole of which becomes forfeited by 
his gross misconduct ; but nothing more can be re- 
quired from him than the honest exercise of his own 
discretion, according to the degree of ability and ex- 
perience in business which such an officer may fairly 
be supposed to possess; and a mere error of judgment, 
not tainted with any guilty intention or corrupt mo- 
tive, will not work a forfeiture of wages. If any loss 
has been sustained by his negligence^ without such 
extreme misconduct, it is usual to deduct from his pay 
the amount of the loss alone. 

The master is usually entitled, in addition to the 
pay which he may stipulate to receive from those who 
employ him, to primage^ which is a small payment 
made by the owner or consignee of the goods to the 
master for his care and trouble, and which varies in 
amount according to the particular trade in which the 
ship is engaged. The master being engaged to devote 



22 THE MASTER. 

the whole of his time and attention to the concerns 
of his owner, is not allowed to trade on his own ac- 
count. He has the same rights, liens and remedies 
for the recovery of his wages, as any seaman, and 
therefore has, independently of the statute, a lien 
upon the ship and freight for wages, which lien is 
enforceahle in the Court of Admiralty. • He may in- 
sure these, as well as his commission and privileges. 

Whilst his vessel is afloat, the master is bound to 
maintain order and discipline on board, under the 
guidance of justice, moderation, and good sense. He 
may award punishment, commensurate with the offence 
committed, but he should cause a statement of the 
offence and punishment to be entered in the official 
log-book. 

Over the passengers, the master has absolute con- 
trol in all that is necessary for the safe and proper 
conduct of the vessel, but the exercise of such power 
in each instance is defined and limited by the neces- 
sity of the case. If he exceed the bounds of justice 
and moderation, he becomes a trespasser. 

4. As to the master^ 8 duties hefore the commencement 
of the voyage. He must procure a competent crew, 
both as regards number and fitness for their respec- 
tive duties ; and must also conform to any require- 
ments of the Legislature as regards their engage- 
ment : he must, with due diligence, take the ship to 
the place where she is to receive cargo, and obtain 
all necessary Custom-house documents. Before any 
goods are shipped for exportation, he must deliver to 
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the collector or comptroller a certificate of the ship's 
clearance inwards on her last voyage, an entry out- 
wards of the ship for her intended voyage, and ship- 
ping-bills, containing particulars of the goods, which 
bills, when countersigned by the officer, are the clear- 
ance for the goods. He must also conform to the regu- 
lations as to stores, and pay all port, light, or other dues. 

The next duty is to load and stow the cargo, and 
if any goods are injured by his or his agent's negli- 
gence whilst they are being shipped, he is liable, ex- 
cepting where an agent, especially appointed by the 
shipper, is employed, called the " stevadore" (in mo- 
dern Spanish Estivador, from eativar, to stow). 

Upon the delivery of the goods on board, the usual 
course is for the master to give a receipt to the 
shipper, which is returned again to the master on his 
giving a bill of lading. Subject to the protection 
afforded by the Merchant Shipping Act, 1854, and by 
the terms of the ordinary bills of lading, the master 
is liable for any injury which the goods may meet 
with whilst on board, arising from the weather, and 
the like, and he is bound to protect it from thieves. 

He should not, on the one hand, set out on a voyage 
during tempestuous weather, nor, on the other, should 
he stay in port when all is ready and the wind is 
fair ; and when he is within the limits of the pilot's 
employment, he is bound to put his ship under the 
charge of a pilot, both on the outward and homeward 
voyage. 

5. When once the voyage is commenced, the master 
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must proceed, wiihout deviationy to the port of dis- 
charge, or to the point where orders for discharge are 
to be received. If he finds that no orders have 
arrived, he is not bound to communicate with the 
charterer, but after waiting a reasonable time, may 
proceed to a place named in the charter-party. 

If the vessel deviates unnecessarily, the master and 
owners are responsible for any subsequent loss or 
injury that may occur, although it be by the act of 
God or the king's enemies. And if the vessel be in- 
sured, the underwriter is discharged as regards losses 
occurring after deviation. As between the master 
and his crew, however, he may at any time, subject 
to his liabilities for any breach of contract, vary the 
voyage, and the seamen cannot compel him to con- 
tinue that which was originally intended ; but should 
the seamen in such a case leave the ship, they are not 
guilty of desertion. 

The master is bound, in the performance of his 
duty to his employers during the voyage, to commu- 
nicate to them, when opportunities occur, intelligence 
of any events which may affect their interests. This 
duty exists more especially in case any accident hap- 
pens to the ship, since, in the absence of this infor- 
mation, the owners may, after the occurrence of a 
material injury to the vessel, and in ignorance of the 
fact, effect insurances which would be thereby avoided. 
In the case of steamers, a further duty is imposed by 
statute on the master, to communicate to the Board 
of Trade the intelligence of any material injury caused 
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or sustained by the vessel or crew, witbin twenty-four 
bours afterwards, or as soon as may be practicable. 
The master is the proper person to have the custody 
of the ship's papers, which consist of the Certificate 
of Registry, the Agreement with the seamen, the 
Charter-party, the Bills of Lading, and Invoices. 

The Log-hooJc, or ship's journal, should contain a 
minute account of the ship's course, with a short ac- 
count of every event of any moment which occurs 
during the voyage. By the Merchant Shipping Act 
1854, an official log must be kept according to the 
form sanctioned by the Board of Trade, and entries 
must be made in it of every conviction of any member 
of the crew and the punishment inflicted, every oflfence 
committed for which it is intended to prosecute, etc., 
and a statement that the entry was read over to the 
offender, together with his reply, if any, of the con- 
duct, etc., of each of the crew, of every case of illness, 
death, birth, and marriage, of every collision with any 
other ship, etc. The entries must be signed by the 
master and' by the mate, or some other of the crew, 
and are receivable in evidence, as directed by the 
Act (sect. 285). 

The entries must be made as soon as possible after 
the occurrence to which they relate, and in no case 
may any entry in respect of any occurrence happening 
previously to the arrival of the ship at her final port 
of discharge be made more than twenty-four hours 
after her arrival. Certain penalties are attached to 
non-compliance with these regulations of the Statute. 

c 
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The Bill of Health is a document given to the mas* 
ter by the consul of the port from which he comes, 
describing the sanitary state of the place ; it may be 
a clean, suspected, or foul bill. The last subjects the 
ship to the full period of quarantine. 

In time of war, it is usual to carry in addition a 
Fasaport or Sea-letter^ which is a permission from the 
neutral state to proceed with the voyage. 

6. The word " harratr^^^ is derived from the Italian 
harattare, to cheat. Any illegal, fraudulent, or knavish 
conduct of the master or mariners, by which the freigh- 
ters or owners are injured, is barratry. The act must 
generally be done fraudulently and with a criminal 
intent, although not necessarily with intent to defraud 
the owner. The following are instances of acts or 
omissions which (the intent and effect having been 
proved) have been held to be barratry, viz. the neglect 
to pay port dues ; a wilful deviation for the captain's 
own convenience ; cruising for prizes without orders 
from the owners ; smuggling, or negligently allowing 
the crew to smuggle ; criminal delay ; running away 
with the ship and selling her, and part of the cargo ; 
and breaking through a blockade. 

The most malicious in design and mischievous in 
consequence of the different acts which constitute 
barratry, have been treated by the Legislature as 
<!rimes, and visited by statutory punishment. Thus 
any person unlawfully and maliciously setting fire 
to, casting away, or in anywise destroying any ship, 
is guilty of felony (24 & 25 Yict. c. 97, sect. 42), and 
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the same Statute imposes a penalty upon any person 
exhibiting false signals, etc. (sect. 47). 

7. When the voyage is ended, the master should 
make the earliest possible report to his owner, and 
should take the ship according to the orders he may 
then, or previously have received, to the place vsrhere 
she is to discharge her cargo. He must also deliver 
to the shipping-master his agreement with the crew, 
together with a list containing particulars as to the 
tonnage of the ship, and the crew. In the case of 
foreign-going ships, the master also delivers to the 
shipping-master before whom the crew is discharged, 
the official log. 

The master is also bound to conform to all the re- 
gulations contained in the Gtistoms Consolidation Act 
(16 & 17 Vict. c. 107). The ship must be brought 
quickly to the proper place of mooring or unlading, 
without touching at any other place. The master 
must bring to at the stations appointed for the board- 
ing of the officers of customs, and provide sufficient 
room and shelter under the deck for any of these 
officers who may be stationed on board. 

The officer of customs must be allowed to board 
the ship and to stay on board until all the goods 
been delivered, and must be permitted to have free 
access to all parts of the ship, and to lock up, mark, 
or secure any of the goods. Any goods found con- 
cealed on board are liable to forfeiture, and the mas- 
ter is liable to heavy penalties, if any lock, mark, or 
seal placed by the custom-house officers is wilfully 

o2 
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opened, altered, or broken, or if any goods are secretly 
conveyed away, or the hatchways are opened after 
having been fastened down. 

No goods (except diamonds, bullion, lobster and 
fresh fish of British taking, and in British ships) may 
be landed without report or entry, nor at any hours 
except those sanctioned by the Commissioners of Cus- 
toms ; nor may any goods be unshipped or landed ex- 
cept in the presence of a custom-house officer within 
the prescribed hours, and at a duly-appointed place 
for the landing of goods. At the time when the re- 
port is made, the master must deliver to the officer of 
customs, if required, the bills of lading, or copies of 
them, and must answer any questions put to him as 
to the ship, cargo, or voyage ; and he is liable to a 
heavy penalty if bulk is broken after the arrival of the 
ship within four leagues of the coast, or if any altera- 
tion is made in the stowage of the cargo so as to faci- 
litate the unlading of any part of it, or if any part of 
it is staved, destroyed, or thrown overboard, or any 
package is opened, unless this is accounted for to the 
satisfaction of the Commissioners of Customs. 

When the master has complied with the customs 
regulations, his remaining duties are to obey the re- 
gulations of the harbour or port, in which his vessel 
may be, and to deliver the cargo to the consignee 
named in the bills of lading, or to his agent on pay- 
ment of the freight and of any other charges which he 
is entitled to make. 

As to the master's personal liaUlity on contracts 
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he 18 not merely an ordinary agent, but for some pur- 
poses, the owner of the ship for the time being, so 
that his acts bind not only his principal, but himself 
personally, unless he expressly excludes any liability 
on his own part. 

He is also usually liable for all acts of negligence or 
misfeasance on the part of the crew, by which the 
cargo, or the property of others is injured, but not for 
trespasses committed by them wilfully or for acts done 
beyond the scope of their ordinary employment. 

8. The master, under the general authority which he 
possesses, may do all things necessary for the due and 
proper prosecution of the voyage in which the ship is 
engaged. And contracts entered into by him rela- 
tive to her usual employment, as for repairs necessary 
for the prosecution of the voyage, and for money bor- 
rowed for that purpose, are linding on the owner, 
except in cases where the owner could have himself 
personally interfered, his residence being so little dis- 
tant from the port that the master might readily 
communicate with him. 

The master cannot charge his owners by signing 
bills of lading for more cargo than is shipped, although 
the bills of lading are conclusive against himself. 

The owners may not only be liable upon contracts 
entered into by the master, but may be made answer- 
able in port for acts done by him in the ordinary 
course of his duty, but not for acts of wilful conduct, 
beyond the scope of his authority. 

9. The master, whilst afloat, or in a foreign port, 
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where there is no agent of the shipper, acts in a 
double capacity ; he is the agent of the owner as to 
the ship and freight, and of the merchant as to the 
goods ; and he should in these cases do that which, in 
the exercise of a sound discretion, is the best for both 
parties. One of the most critical points he has to 
decide is, whether, in the eyent of the ship receiving 
such an injury during the voyage as to prevent her 
from completing it under any circumstances, the 
cargo should or should not be transhipped, so that it 
may be conveyed to its port of destination. 

Another important agency which the master may 
be called upon to exercise, arises in cases of construc- 
tive total loss. In these cases it often becomes a ques- 
tion whose agent he is in the performance of any par- 
ticular acts which he may do for the benefit of all 
concerned. The rule appears to be, that so long as 
he acts lond fide, and within the limits of his autho- 
rity, he is the agent (although involuntarily created) 
of that person, whether the assured or the underwriter, 
in whom the interest or risk may be vested at any 
time, although that fact may not be determined until 
afterwards. 

He must also exercise the discretion of an author- 
ized agent over the cargo in the case oi jettison, which 
is the throwing overboard of goods from necessity, to 
lighten the vessel in a storm, or to prevent capture. 

Where the cargo. is captured by pirates, he may, on 
behalf of the owners, ransom it to the extent of its 
value. 
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CHAPTEE IV. 

THE CEEW. 

1. The Crew,-^ Parish Apprentices, — Impressment. — Exemp- 

tions, 

2. Duties of the Crew. — Disobedience. — Desertion. 

3. Punishment, — Jurisdiction, — Offences on High Sects, or 

Abroad. 

4. Rights of the Crew. — Registration. — Local Marine Boards. — 

Shipping Offices, 

5. Hiring of Seamen. — Overcharges in Lodging-houses. — Agree- 

ments. — Discharge before Commencement of Voyage, — Aban- 
donment Abroad. — Food. — Medicine. — Illness. — Naval 
Courts, — Allotment Notes, — Wages Independent of Freight, 

6. Forfeiture of Wages. — Desertion. — Entering the Navg, not 

Desertion. — Other Acts of Misconduct creating Forfeiture. 

7. Payment of Wages. — Money-Orders, — Savings-Banks. — 

Wages and Effects of Dead Seamen, — Payment to Cre- 
ditors. 

8. Recovery of Wages. — Summary Remedy, — Voyage Illegal. 

9. Lien for Wages, — Statutes of Limitation, 

1. The crew, in the ordinary sense of the word, 
includes the whole of the ship's company, except the 
master ; i,e, the mate or mates who are next in autho- 
rity after the master, the carpenter, the carpenter's 
mate, the boatswain, the sailmaker, the steward, the 
cook, and the able and ordinary seamen and boys. 
The Merchant Shipping Act, 1854<, contains various 
regulations as to the putting oi parish hoys as appren- 
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tices to the sea service. By sect. 142, the indentures 
must be executed by the boy, and the person to whom 
he is bound, in the presence of, and must be attested 
by, two justices of the peace, who are bound to ascer- 
tain that the boy has consented to be bound, and has 
attained the age of twelve years, and is of sufficient 
health and strength, and that the master, to whom the 
boy is to be bound, is a proper person for the purpose. 
The Act also provides for the registration of a copy 
of the indentures. 

Impressment has been long resorted to for obtaining 
hands for Queen's ships in time of war, and has 
usually been exercised upon the crews of merchant 
vessels. This power of the Grown is founded on im- 
memorial usage, and cannot be justified by any reason 
but the safety of the State, and the maxim of the 
constitutional law of England, that it is better to 
submit to private mischief, than that public detriment 
should ensue. 

Although this power does not rest on any statute, 
and has been yielded to, owing to its arbitrary nature, 
with reluctance, it is now undoubtedly legal, and has 
frequently been recognized by Acts of Parliament. 

The general rule is, that all seamen, seafaring men, 
and persons whose occupations and callings are to 
work in vessels or boats on rivers, are liable to be im- 
pressed. Perry men, apprentices, foreigners, persons 
aged fifty-five, or under eighteen years, and all persons 
of any age, for two years from the time of their first 
going to sea, together with a few others, are exempt. 
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2. The general duties of the crew may be described 
in the words of the agreement, which they are bound 
to execute before the commencement of the voyage. 
They must conduct themselves in an orderly, faithful, 
honest and sober manner, and must be at all times 
diligent in their respective duties; they are also 
bound to obey the lawful commands of the master 
and of their superior officers, in everything relating 
to the ship, in boats, or on shore. They must bring 
to their work competent skill and knowledge ; and 
their first duty is a cheerful obedience to all lawful 
orders. They must at all seasons, and under all diffi- 
culties, use their utmost exertions to preserve the 
ship or cargo. In the event of shipwreck, the right 
of self-preservation even is subordinate to this duty ; for 
they are bound to remain by the ship and the master, 
as long as he deems it possible that she may be saved. 

Disobedience to a lawful command is not justified 
even by an intemperate or discourteous exercise of 
authority, although the command be to perform infe- 
rior services of the ship, or work not generally allotted 
to the persons upon whom it is imposed. 

Desertion consists in an unlawful abandonment of 
the ship, or an unlawful absence from her with the 
intention of not returning, occurring during the voyage 
contemplated by the agreement. Refusing to return 
after quitting the ship by permission, or leaving her 
without waiting a reasonable time, when she cannot 
enter the port by reason of its crowded state, amounts 
also to desertion. If, however, the master violates 

c3 
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the terms of the agreement by which the mariners are 
engaged, as if he deviates from the stipulated voyage, 
does not provide sufficient provisions, or is guilty of 
unreasonable severity and cruelty, the seamen are 
justified in leaving the ship, and their departure is 
not a desertion. 

Absence without leave within twenty-four hours of 
the ship's sailing is not desertion, but is an offence 
punishable by imprisonment, and forfeiture of a por- 
tion of the wages. (Merchant Shipping Act, 1854, 
sect. 243.) 

8. For offences committed by the crew, various 
pimishments are provided by the Merchant Shipping 
Act, 1854, consisting of imprisonment (not exceeding 
twelve weeks), and a total or partial forfeiture of 
wages and effects. 

Every seafaring person whom the master of a ship 
is compelled to take on board, and every person who 
goes to sea in any ship without the consent of the 
master or owner, is subject to the same regulations 
as a member of the crew. In the case of desertion 
or refusal to join a ship, the offender may be appre- 
hended (without the assistance of a constable), and 
brought before a tribunal competent to deal with him, 
and if the master or owner require it, he may be com- 
pelled to proceed on the voyage, either instead of 
being committed to prison, or after his committal, 
and before the expiration of his term of imprisonment. 
For the purposes of jiirisdiction, all offences under 
the Act are to be deemed to have been committed, 
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and all causes of complaint to have arisen , either 
where actually committed, or where the complaint 
arose, or in any place in which the offender may be. 

The jurisdiction of the Court of Admiralty extends 
to all offences committed either abroad or on the high 
seas, by seamen belonging to British ships. 

4. The general rights of the crew are correlative to 
their duties. Their obedience and skill entitle them 
to remuneration and protection, to humane, just and 
consistent treatment, to proper food, if procurable, and 
to care in the event of sickness. 

The provisions of the Merchant Shipping Act, 1854, 
as to the registration of seamen, are as follows : — 
A general register and record office of seamen is 
established in the port of London, and is placed 
under the control of the Board of Trade, which 
has power to direct the business at any of the 
outports to be transacted at the shipping office, 
or with the consent of the Custom-house au- 
thorities, at the Custom-house of the port, and 
may appoint the shipping-master, or some offi- 
cer of the Customs, to conduct the same. 
The registrar of seamen is bound to keep a re- 
gister of all persons who serve in ships, sub- 
ject to the provisions of the statute. 
Local Marine Boards are established at the principal 
ports of the United Kingdom, and under them, the 
shipping-offices, the duties of the shipping-masters 
being to afford facilities for engaging seamen, by keep- 
ing registries of their names and characters, to super- 
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intend and facilitate the engagement and discharge of 
seamen, the making of apprenticeships, and to provide 
means for securing the presence on board at the 
proper times of the men who are engaged. 

5. The Merchant Shipping Act, 1854, also contains 
several verj beneficial regulations for the protection 
of seamen from imposition and injustice, both when 
they are about to engage for any voyage, and when 
they are in lodgings on shore. 

By sect. 146, the Board of Trade may grant licences 
to enable persons to engage or supply seamen or ap- 
prentices for merchant ships in the United Kingdom; 
and there are other sections providing remedies in 
the case of overcharges in lodging-houses, soliciting 
seamen to become lodgers, &c. The masters of all 
ships (with a few exceptions), are bound to enter into 
an agreement with every seaman whom they carry to 
sea, which contains particulars as to the nature and 
duration of the voyage, the number and description 
of the crew, the time at which the seaman is to be on 
board, the capacity in which each is to serve, the wages 
to be received, scale of provisions, regulations as to 
fines, and punishments which may be agreed upon. 

Por forms of these agreements, see Appendix. In 
the case of foreign-going ships, the agreement must 
be signed by each seaman in the presence of the ship- 
ping-master, who must ascertain that it is understood 
before it is signed. 

Alterations in agreements are inoperative, unless 
attested by the shipping-master, justice, consul, <&c. 
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Sect. 165 contains an important enactment as to pro- 
ceedings taken relative to these agreements. It is 
therein provided that seamen may bring forward evi- 
dence to prove the contents of any agreement, or 
otherwise to support ,their case, without producing or 
giving notice to produce the agreement, or any copy 
of it ; and by sect. 166, the master is bound, at the 
commencement of any voyage or engagement, to cause 
a legible copy of the agreement (omitting the signa- 
tures) to be placed on board, so as to be accessible to 
the crew. 

A seaman discharged before the commencement of 
the voyage, without fault on his part, is entitled to a 
month's wages. 

In the case of abandonment ahroad, seamen are en- 
titled to their wages, and to be furnished either with 
employment on board a ship bound to the port from 
which they sailed, or with the means for procuring a 
passage thither. No seaman can be discharged or 
left behind, even in the case of unfitness, except with 
the sanction of the proper authorities, and the consul, 
or other proper officer, is bound to provide for the re- 
lief of distressed seamen, and procure for them a pas- 
sage home. 

There are various provisions for the health of the 
crew. Seamen have the right to complain of the food 
or water supplied to them, and are entitled to com- 
pensation in cases of short allowance. 

Medicines and anti-scorbutics must be supplied ac- 
cording to the scale issued by the Board of Trade. 



38 THE CREW. 

The owner is entitled to deduct from the wages, any 
reasonable expenses incurred by the illness or burial 
of a seaman, unless it arise from injury caused to the 
seaman while engaged in the service of the ship. 

The crew are allowed to go on shore to make com- 
plaint to the authorities against the master or any of 
the crew; and when ships are on the high seas or 
abroad, Naval Courts may be held to inquire into 
matters of complaint requiring immediate inyestiga- 
tion, and into the cause of the wreck or abandonment 
of any British ship. 

All stipulations for the allotment of any part of the 
wages of seamen during their absence, must, if made 
at the commencement of the voyage, be inserted in the 
agreement, and must state the amounts and times of 
payment (see form in Appendix). 

These notes may be proceeded on, either in the 
County Court, or summarily (i, e, before two magis- 
trates at the place where the person on whom the 
claim is made, resides), if the person in whose favour 
they are made, be in a certain specified degree of re- 
lationship to the party making them, viz. wife, father, 
mother, grandfather, grandmother, child, grandchild, 
brother, or sister. The Act provides no remedy for 
the case of a note being made in favour of a stranger. 

Wages were formerly dependent upon freight, upon 
the maxim ^dX freight is the mother of wages, but this 
rule has been altered by statute. 

If a seaman be injured while engaged in the service 
of the ship, he is entitled to his wages for the whole 
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voyage ; and if he dies on the voyage, his representa- 
tives are entitled to what has actually been earned. 
If he is left on shore by reason of the wreck of the 
ship, he is not entitled to wages after his actual ser- 
vice is concluded. 

The seamen are bound by their contract to devote 
the whole of their time to the service of their em- 
ployers, and any contract for additional remuneration 
in respect of extraordinary exertions, is void. 

6. As to Forfeiture of Wctges. This penalty at- 
taches to a refusal to defend the ship and to desertion^ 
all clothes, effects, wages, and emoluments, which are 
forfeited for desertion, being applicable towards the 
reimbursement of the expenses occasioned thereby to 
the master or owner. 

JEntering the Navy does not amount to desertion. 
Whenever any act of misconduct is committed, which, 
by the agreement is punishable by a fine, the fine is 
to be deducted from the wages and paid over to a 
shipping-master. 

Independently of any statute, the wages of seamen 
are forfeited by habitual, but not by occasional 
drunkenness, by insolent expressions and acts of a 
mutinous character, not apologized for, and by habi- 
tual disobedience, or by disobedience of a heinous and 
aggravated nature. 

7. Wages are payalU within a certain number of 
days after the discharge of the seamen, which vary ac- 
cording to the nature of the ship, and every seaman is 
entitled upon his discharge (otherwise than before a 
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shipping-master), or upon payment of his wages, to 
receive from the master a signed certificate, specifying 
the period of his service, and the time and place of his 
discharge (see form in Appendix), 

Shipping-masters have power to decide any question 
between the master or owner and any of the crew, 
which both parties may agree in writing to submit to 
them. 

Seamen's wages may be remitted to their relatives 
or others by means of money-orders issued by the ship- 
ping-masters, and savings-banks may be established for 
the receipt of deposits not exceeding £150 in the whole, 
in respect of any one account from or on account of 
seamen or their wives and families. The parish or 
union is entitled to be reimbursed any sums properly 
expended on the maintenance of a seaman's family, 
out of his wages earned during the voyage. The mas- 
ter is bound to take charge of the wages and effects of 
seamen dying on the voyage or in the United King- 
dom, and to hand them over to the shipping-master at 
the port of destination or of discharge, after which 
they will be delivered, under the authority of the 
Board of Trade, to the legal claimant. 

Sect. 201 of the M. S. Act, 1854, contains direc- 
tions as to the payment of creditors of deceased seamen, 

8. As to the Recovery of Wages, Where they do 
not exceed £50, there is a summary remedy : any sea- 
man or apprentice, or any person duly authorized on 
his behalf, may sue summarily for any wages not ex- 
ceeding £50, as soon as the wages become payable. 
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This proceeding must be before any two justices act- 
ing in OP near the place at which the service termi- 
nated, or the seaman or apprentice was discharged, or 
at which the person on whom the claim is made, re- 
sides ; and the order of the justices in the matter is 
final. Eut such wages can be recovered in a Court 
of Admiralty or Superior Court of Eecord, if the 
owner is adjudged bankrupt, or the ship is arrested or 
sold by the authority of a Court, or the case is referred 
by a magistrate to these Courts, or if neither the 
owner nor master is or resides within twenty miles 
of the place where the seaman or apprentice was dis- 
charged or put ashore. 

Suits for wages are not to be brought abroad, where 
the voyage or engagement is to terminate in the 
United Kingdom, except in certain cases specified in 
sect. 190 of the Merchant Shipping Act, 1854. 

Where any Court or magistrate has power to direct 
the payment of wages, if the person ordered to pay 
them is the master or owner, and the same are not 
paid as directed, the Court may direct the amount to 
be levied by distress and sale of the ship, and of her 
tackle, furniture, and apparel. 

Where the voyage is illegal, e. g. where it is in vio- 
lation of the Slave Trade Acts, or is an unauthorized 
expedition of a naval or military character, the sea- 
men, unless they are in no way implicated in the 
illegal act, cannot recover their wages. 

9. The mariners have a lien upon the ship and 
freight for their wages, and it is not destroyed by the 
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hypothecation of the ship, or even by her sale, unless 
it take place under the authority of a competent 
Court. 

Actions for wages, either in the Common Law 
Courts or Admiralty Courts, must be brought within 
six years, and there is now no exception in favour of 
persons under disability, or absent beyond the seas. 
(Mercantile Law Amendment Act, 1856, sect. 10.) 
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CHAPTEE V. 
THE PILOT. 

1. Nature of Office, — Pilotage Authorities, — Bye-laws, — Re- 

turns, — Licences, — Certificates of Service and Competency. — 
Q^een*8 Ships Exempt, 

2. Semuneration, — Rights and Privileges of Pilots, — Offences. — 

Liability for Negligence, — Owner's Liability, 

1. Pilots are persons who, in consequence of their 
special knowledge of particular waters, are taken on 
board to superintend the steering of the vessel where 
the navigation is difficult and dangerous. During the 
period of their charge, the whole responsibility of the 
safe conduct of the vessel devolves upon them. Hence 
all maritime countries have endeavoured to maintain 
their efl&ciency, by affording to them means of instruc- 
tion, and by punishing them for misconduct or incapa- 
city. For these purposes, and for securing reciprocal 
benefits to shipowners, most systems of maritime law 
have made the employment of pilots compulsory. 
Apart from any positive rule on the subject, the 
master, when engaged in a foreign trade, is bound, for 
the protection of the owner, and of all interested in 
the ship, to put her under the charge of a pilot within 
the limits of whose employment she may be. The 
effect of his neglecting to do so, is to discharge the in- 
surers from their liability. 



44 THE PILOT. 

As long as the vessel is under the care of the pilot, 
he is considered as commander so far as her naviga- 
tion is concerned. 

All pilotage authorities within the United King- 
dom now derive their jurisdiction from the Merchant 
Shipping Act, 1854, subject to which they may, by 
bye-laws made with the consent of the Queen in 
Council, determine the qualifications of pilots, make 
regulations as to the approval and licensing of pilot 
boats and ships, the government of pilots, the granting 
of licences and certificates, the rates of remuneration, 
the pilotage districts, and superannuation funds. Ile- 
tums must be made periodically to the Board of 
Trade, containing particulars as to the number of 
pilots employed, the rates of pilotage, total amount 
received for pilotage, &c. Every qualified pilot re- 
ceives a licence, which is registered in form prescribed 
by the Act. 

Sect. 346 contains regulations with reference to the 
painting of the pilot-boats black, with the name of the 
port and owner on the stern in white. The number of 
the licence must also be painted on the bows, and the 
boats must carry certain flags. 

Any master or mate of a ship may obtain a certifi- 
cate of service or competency to act as pilot. 

Queen's ships are not within the operation of these 
provisions as to compulsory pilotage, and while a ship 
is in distress, any person may be employed as pilot, 
provided no better assistance is at hand. 

2. Questions as to the amout of remuneration which 
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pilots are entitled to receive have seldom arisen in this 
country, for the payments have been usuaUy regulated 
by the Statute or Charter under which the pilots have 
acted. But a pilot is not bound to go on board a 
vessel in distress to render pilot service for mere 
pilotage reward, but is entitled to additional remune- 
ration in the nature of salvage. 

Sees. 356-367 contain various regulations as to 
the rights and privileges of pilots, and offences com- 
mitted by them. 

Pilots under the jurisdiction of the Trinity House 
are required to enter into a bond to observe the bye-laws 
and regulations of that Corporation, and the Merchant 
Shipping Act, 1854, limits their liability for negligence, 
etc., by providing that a qualified pilot, who has exe- 
cuted this bond, shall not be liable for neglect or want 
of skill beyond its penalty and the amount of pilotage 
payable to him for the voyage on which he is engaged. 
WJierever the employment of a pilot is compulsory^ 
the owners and master are not liable for injuries 
arising from his acts, — their authority being super- 
seded by legislative enactment, in which case it would 
be unjust to hold them responsible for the skill, so- 
briety, and caution of one whom they have not se- 
lected, and over whom they have in fact little or no 
control. 

The onus prohandi that the damage was occasioned 
by the act of the pilot lies on the owner of the ship ; 
and to enable a master to screen himself from liability 
by setting up neglect on the part of the pilot, he must 
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show that the act complained of was one within the 
duties which properly attach to the latter, and not 
one which being connected with the general manage- 
ment of the ship falls to the share of the master, even 
although there be a pilot on board. 
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CHAPTEE VI. 

CONTEACT OF AFFEEIGHTMENT AND ITS 

INCIDENTS. 

PAST I. 

1. Charter-party^ Ncctwre of. — Construction. — Mistakes in, — 

Conditions precedent. — Dissolution of Contract. — By 
Consent. — JBy War. — Interdiction of Commerce, etc, — 
Blockade. — Parties to Sue. — Agents. — Contract under 
Seal. 

2. Conveyance of Goods in a General Ship. — Bill of Lading. — 

Stamps. — 18 (^ 19 Vict. c. in. — Exceptions in Bills of 
Lading. — Mistakes in Contract. — Parties to Sue in Con- 
tract of Carriage. — Consignee usually right party. — Effect 
of Oumership of Goods on this Question. — Bight to bring 
Trover, 

3. Freight. — General Bute. — TThen payable in Adva/nee. — 

Freight pro ratd, — Form of Claim. — Single and double 
Voyages. 

4. Rule in Court of Admiralty. — Capture. — Effect of Detention. 

— Transhipment. — Effect of Damage to Goods. — Short De- 
livery. — Contracts to load a full Cargo. 

5. Recovery of Freight. — General Rules as to Party Liable. — 

* 

Effect of Recent of Goods under a Bill of Lading. — Effect 
on Remedy against Shipper of taking a Bill from the Con^ 
signee. 

6. Lien for Freight. — Loss of Lien by reason of particular Con- 

tracts. — For what amount of Freight it exists. — Reserva- 
tion of Lien under Warehousing Acts. 

1. The contract of affreightment may be considered 
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under two general heads : — First, the contract by 
charter-party ; and secondly, the contract for carriage 
in a general ship under a bill of lading. 

The charter-party {carta partita) \^ an agreement by 
which the shipowner lets an entire ship, or a part of 
it, to a merchant for the conveyance of goods, binding 
himself to transport them to a particular place for a 
sum of money which the merchant undertakes to pay 
as freight for their carriage. 

Charter-parties may be, but now usually are not 
under seal. They embody the terms upon which the 
shipowner lends the use of the ship, contain stipula- 
tions, varying in each particular case, as to the rate of 
rencuneration, the nature of the voyage, and the time 
and mode of employing the vessel, and they must be 
stamped. (See form of charter-party. Appendix.) 

Charter-parties are construed liberally and reason- 
ably, so as to carry out the intention of the parties as 
apparent on the instrument. It is often, however, 
difficult to apply this rule in consequence of the short 
and ambiguous terms in which these contracts are not 
uncommonly expressed. They may, like other mer- 
cantile contracts, be explained, but not contradicted, 
by evidence of the usage of the particular trade to 
which the contract relates, i. e, the general usage and 
practice prevailing in the particular trade or business, 
but not by the judgment and opinion of the witnesses. 

It is for the Court to construe all written contracts, 
but if particular words have obtained, by mercantile 
or other usage, a peculiar meaning, it is for the jury 
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to say what the meaning of these expressions island 
then for the Court to decide on the meaning of the 
contract. 

Although mercantile contracts are construed libe- 
rally and reasonably, their express terms cannot be 
extended by implication. 

Mistakes sometimes occur, as a misdescription of 
the ship's burthen in the charter-party, but they are 
not material unless there be fraud, or they amount to 
a warranty. A difficulty often arises from its becom- 
ing necessary to ascertain whether particular stipula- 
tions amount to conditions precedent. This question 
is to be determined by seeking for the intention of 
the parties as apparent on the instrument, and by 
applying the ordinary rules of construction to each par- 
ticular case. It does not depend on any formal ar- 
rangement of the words, but on the reason and sense 
of the thing, as it is to be collected from the whole 
contract. Generally speaking, cmy stipulation which 
goes only to a portion of the consideration, or, in other 
words, the breach of which would deprive the party who 
has a right to insist on it, of a portion only of the 
benefit of his contract, vnll he construed not to he a 
condition precedent. It must, however, be recollected 
that this rule, although a very useful one, is only a 
rule of construction — a means of discovering the in- 
tention of the parties, to be applied when the words 
would bear either sense. For it is clear that the 
Courts will not make contracts for the parties, and 
that if they use language which clearly shows that 
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they ictend such a stipalatioii to be a condition pre- 
cedent, it will be BO oonstnied. Constructions, how« 
ever, leading to absurd and unreasonable results will 
be avoided, because where the intention is not clearly 
expressed, the parties will not be presumed to have 
meant to make an absurd or unreasonable contract. 

Contracts of affreightment may, like any other con- 
tracts, be dissolved by the consent of the parties at 
any time before breach ; and it is not necessary that 
there should be any new consideration for the disso- 
lution. If the original contract is under seal, the 
contract of dissolution must be also of the same de- 
scription. Contrails which are not by deed, but which 
by reason of the operation of the Statute of Frauds 
must be in writing, cannot be varied, but may, it 
would seem, be wholly discharged, by a merely verbal 
agreement. It is an important general rule, of very 
frequent application, that where a party by his own 
contract creates a duty or charge, he is bound to per- 
form it, notwithstanding inevitable accident, since he 
might have provided against the contingency by the 
contract; but it is otherwise with respect to duties 
or charges imposed upon a person by the law. 

Contracts of affi*dgfatment are dissolved by tear, 
interdiction of commerce^ etc., in cases where, after 
the making of the contract, the exportation of the 
articles which are to compose the cargo, is prohibited 
by the law of this country, or where war has broken 
out between the state to which the ship or cargo 
belongs, and that to which it is destined. But it is 
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otherwise with respect to an embargo^ which operates 
only as a temporary suspension of commerce. 

It is illegal to attempt to enter a blockaded port in 
violation of the blockade, and in such a case, the 
master must be treated as the agent of the owner of 
the cargo, as well as of the ship, so that the owners 
of the cargo cannot protect their property from cap- 
ture in respect of the yiolation of a blockade, by 
showing that they were wholly innocent of the inten- 
tion to violate it. 

Ag to the parties to sue and he sued. Charter-parties 
are very frequently executed by agents. "Where they 
are not under seal, the ordinary rules as to contracts 
by agents apply. "Where the contract is made in the 
name of a person who is really an agent, evidence is 
admissible, even although he is not described as an 
agent, to show the existence of the agency, so as to 
give the benefit of the contract to the unnamed prin- 
cipal, or to charge him with the liability on it ; but 
the agent cannot get rid of his liability on a contract 
which he has executed in this tbrm, by showing that 
he was merely an agent in the transaction. 

If a person, who has in fact no interest as prin- 
cipal, professes to act as an agent for another, but 
without authority, and executes a contract in the 
name of that other person, putting the name of the 
latter to the instrument, and adding his own name as 
agent for the alleged principal, he cannot be treated 
as a party to the contract, or be sued upon it, unless 
he can be shown to be the real principal ; the only 

d2 
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remedy against him appears to be an action for falsel j 
assuming to act as agent. 

Where the contract is under seal, different prin- 
ciples are applicable. An agent cannot bind his 
principal by deed, unless he is authorized by deed to 
do so, and an act done under an authority under seal, 
must be done in the name of the principal, and not 
in the name of the agent. If a deed show on the 
face of it expressly who are the parties, no person, 
not a party, can sue on it, even although it appear to 
have been made for his advantage, and contain an ex- 
press covenant with him. 

No action lies against the shipowners on a charter- 
party under seal, executed by the master only ; but 
the liability of the owners in respect of their general 
duties is not affected by the master having entered 
into a contract of this nature ; they continue liable 
for the breach of any duties which are not incon- 
sistent with the stipulations of the charter-party. 

2. Where a ship is not chartered wholly to one 
person, but the owners offer her generally to carry the 
goods of any merchants who may choose to employ 
her, or where, if chartered to one merchant, he offers 
her to several sub-freighters for the conveyance of 
their goods, she is called a general ship. In these 
cases, the contract entered into by and with the 
owners, or the master on their behalf, is evidenced by 
the hill of lading. This is a document which is signed 
and delivered by the master to the shippers on the 
goods being shipped. Several copies of it are made 
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out ; oue or more of these is sent by the shipper to 
the persons for whom they are intended, one is re- 
tained by the shipper himself, and another is kept by 
the master for his own guidance. (For form of bill 
of lading, see Appendix.) 

Every bill of lading is liable to a sixpenny stamp. 

The bill of lading is by the mercantile law a nego- 
tiable instrument ; and by its indorsement, the pro- 
perty in the goods to which it relates may be trans- 
ferred, whether the indorsement is to a particular per- 
son, or in blank, and accompanied by a delivery to 
the party to whom it is intended to pass the property. 
The actual holder of a bill of lading may also, although 
this is at variance with the general principles of law, 
transfer by indorsement a greater right than he him- 
self has ; and an insolvent vendee may defeat by a 
hond'Jide indorsement the right of the unpaid vendor 
to stop the goods in transitu. 

By the 18 & 19 Vict. c. Ill, every consignee of 
goods named in a bill of lading, and every indorsee of 
a bill of lading to whom the property in the goods 
mentioned in it passes upon or by reason of the con- 
signment or indorsement, shall have transferred to 
and vested in him all rights of suit, and be subject to 
the same liabilities in respect of the goods as if the 
contract contained in the bill of lading had been made 
with himself. Before the passing of this statute, a bill 
of lading was not negotiable in the sense in which a 
bill of exchange is negotiable, and the indorsee could 
not maintain an action upon it in his own name. 



54 COKTBi^OT OF AFFBEIGHTHENT. 

The contract to carry goods safely which is con- 
tained in the ordinary bill of lading, is subject to 
several express exceptions, the first of which is, " The 
act of God, and the QueerCs enemies,^* Acts that could 
not happen by the intervention of man, such as storms, 
tempests, and the like, are acts of God within the 
meaning of the term. 

The words ** the Queen's enemies " relate, not to 
robbers or pirates — ^for the consequences of whose 
attacks carriers are liable, unless their liability has 
been varied by statute, or express contract, — but to 
subjects of states at war with the British Crown. 

It is unnecessary here to refer to the other excep- 
tions, viz. ^*flre and all and every other dangers and 
accidents of the seas, rivers, and navigation, etc., as 
they will be considered with reference to policies of 
insurance. Even when a loss is occasioned by a cause 
within any one of these excepted perils, the shipowner 
is liable if there is gross negligence on his part; e.g, 
if the ship were unseaworthy, for in such cases there 
would be no remedy against the underwriters, and un- 
less the shipowner were liable, the contract of carriage, 
taken together with the contract of insurance, would 
not afford a complete indemnity to the owner of the 
goods. It is important that the master should see 
that there are no mistakes or erroneous statements 
introduced into the bills of lading, for by the 18 & 
19 Vict. c. Ill, sect. 3, " every bill of lading in the 
hands of a consignee or indorsee for value, representing 
goods to have been shipped on board a vessel, is cour 
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elusive evidence of the shipment oi agaimt the master 
or other person who signs it, notwithstanding that the 
goods, or part of them, may not have been so shipped," 
but as between the original parties, the bill of lading, 
like any other receipt, may be explained and shown to 
be accidentally incorrect. The master cannot bind 
his owners by a contract to carry freight free ; nor 
can the charterer insist on his signing bills of lading 
expressing a lower rate of freight than that mentioned 
in the charter-party. The master has, as against his 
owners, no authority to sign bills of lading for goods 
not received on board ; nor has he power to charge 
his owners by signing bills of lading for a greater 
quantity of goods than those on board, and all persons, 
taking bills of lading by indorsement or otherwise, 
must be taken to have notice of this. 

A question of very frequent occurrence is, in whose 
name the action should he brought for any breach of 
the contract for the carriage of goods. The general 
rule with respect to the person who ought to sue in 
case of the loss of or damage to goods carried in a 
general ship is, that the action should be brought in 
the name of the person who has employed the carrier. 
-For the right to compensation flows from the contract 
of carriage, and can only be enforced by the party 
with whom that contract was made. 

The consignee is in most cases the partg who ought 
to sue, because the consignor, in entering into the ar- 
rangement with the carrier, usually acts as agent for 
the consignee. If the consignee selects or authorizes 
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the mode of carriage, the contract entered into by the 
consignor with the carrier is made by him as agent 
of the consignee, and the latter is the proper person 
to sue. The vendee must sue if he have directed the 
goods to be delivered either to a carrier generalljr or 
to the particular carrier in question. 

Where the property passes to the vendee by delivery 
to the carrier, it is in general to be inferred that the 
contract was made with the vendee ; hut where thepro^ 
visions of the Statute of Frauds are not complied with, 
the vendor is the person who ought to sue. It is a ques- 
tion in each case for the jury, looking at the form of 
the bill of lading and the surrounding facts, whether 
the goods were delivered on board to be carried on 
behalf of the consignor or of the consignee. 

These observations, however, must be read subject to 
the statute 18 & 19 Vict. c. Ill, and they refer to 
breaches of the contract of carriage only. The action 
of trover must be brought in the name of the person 
in whom both the property and right of possession are 
vested at the time of the conversion complained of; 
i, e, usually in the name of the indorsee of the bill 
of lading. 

3. M'eight is the price which is payable for the car- 
riage of goods to their destination on a legal voyage. 
In ordinary cases, it does not become payable unless 
the voyage is completed and the goods are carried to 
their destination. 

There are, however, numerous exceptions to the 
general rule that the voyage must be completed 
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before the freight is earned ; and there is no doubt 
that freight, or at least a compensation in respect of 
the carriage of goods, may be made payable before the 
commencement of the voyage, and may in some cases 
be recovered, although the voyage originally contem- 
plated has not been performed. 

Thus, although in the absence of any express stipu- 
lation, there is not even an inception of the right to 
freight until the ship has taken ground, still the re- 
ceiving of the goods is a sufficient consideration for a 
promise to pay freight, or an equivalent, in advance, — 
the question whether the freight is to be paid in ad- 
vance or not, depending upon the terms of the par- 
ticular contract. 

Further, where a part only of the voyage has been 
performed, freight is in some cases recoverable for that 
portion pro raid itineris peracti. The rule recognized 
in England is this : — If the original contract has not 
been performed, no claim can arise under it ; but if 
there is a voluntary acceptance of the goods at a point 
short of their destination, in such a mode as to raise 
a fair inference that the further carriage was inten- 
tionally dispensed with, a new contract will be implied 
to pay compensation commensurate with the benefit 
actually received ; i, e, to pay freight for that portion 
of the voyage which has actually been performed. 
But in order to give a right to freight pro raid, the 
interruption must occur during the voyage, and if the 
acceptance of the goods is relied on as evidence of a 

new contract, it must appear that it took place under 
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circumstances from which, it may reasonably be in- 
ferred that the further carriage was dispensed with. 
The carris^e of the goods, as far as it actually takes 
place, must also be the act of the shipowners, in 
order to entitle them to freight pro raid, 

"Where the contract, whether it be under seal or 
not, provides for the delivery of the goods at a parti- 
cular port, no action lies on it where this delivery is 
prevented, although there may have been a delivery of 
the goods at an intermediate place. The right to 
freight, if it exist, arises out of a new contract, ex- 
press or implied. 

The question whether the contract is for one entire 
voyage, or for several distinct ones (e,g, if the ship is 
to proceed *' from A. to B. and back"), depends in all 
cases upon the terms of the particular contract. It 
often is an important question, for if the outward 
and homeward voyages are intended to be distinct so 
far as relates to freight, the non-performance of the 
return voyage will not affect the claim to the outward 
freight. 

4. The rule adopted by the Ckmrt of Admiralty as 
to freight is, that in ordinary cases, the goods must 
be carried to their destination before a claim for freight 
can arise. There must be an entire execution of the 
contract, or such an execution as the shipowner can 
effect consistently with any incapacity under which 
the cargo may labour. If the vessel only is incapaci- 
tated, the owner cannot demand freight, for which he 
stipulated on the performance of his eng^ement* 
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Captors who perform the contract by carrying goods 
to their destination, are usually entitled to freight, 
and freight is allowed to neutral vessels^ where the 
cargo is condemned as enemy's property, and the ship 
is restored; for in these cases, capture is equivalent to 
delivery. 

Questions have also arisen as to the effect of a de^ 
tention during the voyage on the claim for freight 
where it is to be paid at so much for a given time, 
e,g» at so much per month. The determination of 
these cases depends also upon the terms of the con- 
tract. The general rule is, that the freight continues 
payable, if the detention does not discontinue the 
voyage, or suspend the contract, and does not proceed 
Jrom the default of the shipowner. 

In cases of necessity, e,g, where the ship is wrecked, 
or otherwise disabled, in the course of the voyage, and 
cannot be repaired, or cannot be repaired without too 
great delay and expense, the master may procure 
another competent vessel to carry on the goods and 
earn the freight. If other means to forward the cargo 
can be procured, the master must procure them, or 
lose his freight. 

If the goods are carried and delivered to the mer- 
chant, he is not entitled to abandon them, or to resist 
the payment of freight by reason of their being da^ 
maged^ unless there is some stipulation to this effect 
in the contract. The injury to the goods, if caused 
by the negligence of the master, would only afford 
matter for a cross-action. 
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Where a complete cargo has to be laden and deli- 
vered on freight being paid, the delivery of a complete 
cargo is not a condition precedent, but the freighter 
has his remedy in damages for any short delivery. 
Where by the charter-party a full cargo is to be 
shipped, consisting of heavy and light goods, or of 
different kinds of goods at lower and higher freights, 
it is often material to ascertain the precise meaning 
of the contract ; as in the latter case, the amount of 
freight will depend on the character of the goods 
laden, and in the former, the shipowner would be 
benefited by the shipment of heavy goods adapted 
to supply the place of ballast. 

No general rule can be laid down which will apply 
to all these cases ; but the decision of this question 
depends upon the intention of the parties as apparent 
on the express contract, or as it is to be implied from 
the surrounding circumstances, or from any custom of 
the particular voyage capable of being annexed to the 
contract. ^ The shipper usually has the option to load 
what goods he thinks best, and the shipowner is 
bound to ballast the ship properly. 

6. As to the recovery of freight, there is no rule of 
law that in this or that case a liability arises to pay 
freight; it is always a question of fact to be decided 
upon the particular circumstances of each case. Se- 
veral contracts may exist, simultaneously binding dif- 
ferent parties to pay the same freight; e.g, the shipper 
may be liable on his express contract by charter-party 
or on the implied one arising from the shipment, and 
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the indorsee of the bill of lading or the consignee, 
receiving the goods under the bill of lading, may at 
the same time be liable on an implied contract arising 
from such receipt. There is no transfer of liability, 
but the shipper continues liable on his original con- 
tract, and the person receiving the goods may be 
liable also upon a new contract, the consideration for 
which is the delivery of the goods to him. The 18 
& 19 Vict. c. Ill expressly enacts that nothing in 
it shall prejudice or affect any right to claim freight 
against the original shipper or owner, or any liability 
of the consignees or indorsees. 

As a general rule, the indorsee of a bill of lading is 
bound by its terms upon receiving the cargo under it, 
— the consideration for this new original contract being 
the delivery of the goods to him. The usual clause in 
bills of lading engaging the master to deliver the 
goods to the consignees or assignees, ''he or they 
paying freight," is introduced for the benefit of the 
master onlif, and does not cast upon him the duty of 
obtaining at his peril the freight from the consignees 
at the time of the delivery. 3^e consignor still re- 
mains liable for the freight on his express contract in 
the charter-party, or on his implied undertaking aris- 
ing from the shipment, although the goods have been 
delivered to the consignee without obtaining the 
freight, unless there has been what amounts in sub- 
stance to payment by the consignee. The mere taking 
of a hill from the eon^gnee does not affect the remedy 
against the consignor, unless there has been an option 
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to take either a bill or cash, and the master has, for 
his convenience, preferred the former. 

6. The shipowner has, independently of contract, 
a lien on the goods actually carried, for the freight 
due in respect of them, and for any sum which by the 
charter-party is to be paid for the hire of the ship, 
but he has no lien in respect of breaches of covenants 
in the charter-party other than those relating to the 
payment of freight for goods actually carried, as in 
respect of dead freight, demurrage, wharfage, or port 
charges. If by reason of the particular contract, the 
freight has not become due at the time when the goods 
are to be delivered, the lien is lost. And blb possession 
is necessary to a lien, it follows that where the owner 
absolutely demises the ship, and thus parts with the 
possession of her and her cargo, he can have no lien 
for her earnings. On this account it often becomes 
material to consider the construction of the charter- 
party ; and the real question in these cases always is, 
whether it was the intention of the parties that the 
owner should part with the control over the ship for 
a given time, or whether the contract was the ordinary 
one under which the constructive possession of the 
ship is preserved ? In the absence of express stipu- 
lation, the Courts will adopt that construction which 
will preserve the shipowner's lien. 

This lien exists as against subfreighters to the ex- 
tent of the freight they have contract^ to pay ^ although 
the ship be employed by the freighter as a general 
ship; and where the hills of lading mention a less rate 
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of jreighi than the eharter-partyy the oumer can only 
retain the goods^ as against the subfreighters^ who have 
no notice of the charter j fir the freight named in their 
hills of lading. The shipowner's right of lien is ex- 
pressly reserved by the Warehousing Acts ; so that 
goods landed and placed in bonded warehouses are 
liable to the same claims for fireight as they were sub- 
ject to whilst on board. 
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CHAPTEB VI. 

CONTEACT OF AFFEEiaHTMENT AND ITS 

INCIDENTS. 

PJLET II. 

1. Demwrrage, — General StUe. — Computation of Lay Days, — 

Parties liable to pay it, 

2. Stoppage in Transitu, — General effect of delivery to a Carrier, 

— JEffect of Interference with the Carrier and Acts of 
Ownership done by Vendee. — Of Acts of Otonership done by 
Vendee, — Of Delivery on board Vendee's ovm Ship, — Of 
Indorsement of Bill of Lading. — Of Countermand of De- 
livery, — Pledge of Bill of Lading. — Of Might of Refttsal to 
allow Transit to Begin. — Of Part-payment and Part-de- 
livery. — Of a Re-sale. — Of Lien against Consignee. — How 
Right of Stoppage must be Exercised. — Interpleader Act, 

3. General Average, — Under what Circumstances Recoverable. — 

What Goods must Contribute, — Adjustment of Average, — 
Mode of Enforcing Contribution, 

1. Demurraffe is the sum which is fixed by the con- 
tract of carriage as a remuneration to the shipowner 
for the detention of the ship bejond the number of 
days allowed for loading or unloading. The amount 
is usually calculated at so much per day; and the 
number of days during which the ship may be de- 
tained on demurrage is also generally limited by the 
contract. When the ship is detained by the freighter 
beyond the days of demurrage, a claim of the same 
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nature arises for damages for the subsequent deten- 
tion, and the rate which is agreed upon for the demur- 
rage becomes, primd facie, but not necessarily, the 
measure of this compensation. 

Demurrage ceases on the day of sailing from the 
port of loading ; and if the ship afterwards puts back 
owing to contrary winds, and is detained in port by 
frost or bad weather, the freighter is not liable. 
Where the detention arises from an accident or an 
impediment over which the freighter has no control, 
he is still liable, as he might have protected himself 
by express stipulation. 

In computing the number of lay days, Sundays are to 
be included, unless working-days are expressly men- 
tioned, or there be any custom to the contrary, and 
the days of demurrage are to be reckoned from the 
arrival at the actual place of discharge, and not from 
the arnval in port. 

The contract to pay demurrage, which is contained 
in the charter-party, is made between the shvpoumers 
and the Jreighters, But where, as is often the case, 
the bill of lading mentions fche demurrage, a consignee 
who accepts the goods under it may, and generally 
does, become liable for it on a new contract, to be im- 
plied from his acceptance of the goods under these 
circumstances. 

2. Stoppage in transitu is the right of an unpaid 
vendor of goods to stop them, on the bankruptcy or 
insolvency of the vendee, before they have reached 
his actual or constructive possession, so as to put 
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himself in the same position as if he had not parted 
with them. The very definition of this right implies 
that there must be some intermediate agency between 
the vendor and the vendee ; there must be a transit — ^a 
passage of the goods from the one to the other — and 
this conveyance is generally effected by the agency of 
a carrier. 

The carrier being usually a mere agent for the 
passage of the goods, his possession is not in general 
the constructive possession of the vendee, at least, so 
far as to interfere with the right of stoppage, even 
although the vendee may have specially appointed 
him. And in ordinary cases the transit continues as 
long as the goods are in the carrier's posession, not 
only in the actual course of the journey or voyage, 
but even while they are in a place of deposit connected 
with their transmission, such as a warehouse. 

If the vendee interfere mth the carrier, the transit 
is at an end, and exercise by him of acts of dominion 
and ownership over the goods, such as taking samples 
under circumstances which show that it is done with 
the intention of taking possession of the whole, will 
determine the transit. Whenever it appears that the 
carrier, or other agent in whose possession the goods 
are, is not merely an agent for the passage of the 
goods, and does not hold them for the purposes of the 
transmission, and it is not intended necessarily that 
they should ever come otherwise into the possession 
of the vendee than by being in that of this agent, — 
the transit is determined. 
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A delivery to the vendee on board his own ship put 
an end to the right to stop, for this is a delivery of 
the goods at their destination. 

Where goods are sold whilst in the possession of a 
warehouseman, wharfinger, or other agent, who holds 
them for the vendor, and the transfer of possession is 
merely symbolical, questions of stoppage may arise. 
The general rule is, that if a delivery order is given 
by the vendor to the vendee, and the agent who holds 
the goods assents to it by transferring them in his 
books, or otherwise (or even, it would seem, if he does 
not assent), and no acts remain to be done by the 
vendee which are essential to the completion of the 
contract, e, g. by weighing, measuring, or separating 
the goods, so as to ascertain their quantity, value, or 
identity, the right of stoppage is gone. 
. The hond'Jide negotiation of the bill of lading, i. e, 
the transfer of it by a hond-fide indorsement, made by 
or under the authority of the shipper or consignee, to 
a third person on good consideration, and without 
notice of the insolvency of the vendee, will defeat the 
right to stop, nor can the indorsers of the bill of 
lading, after they have obtained the acceptances of 
the indorsees, and whilst the balance of accounts is in 
favour of the indorsees, countermand the deliver^/ of 
the goods. 

Where the bill of lading is negotiated by way of 
pledge, it is only the legal right to stop that is de- 
feated ; for in eguity the vendor may, by giving notice 
to the person with whom it is pledged, assume the 
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possession of the goods, subject to the specific advance 
made by the latter apon them. 

Where there would be a right to stop if the transitus 
had begun, there is, a fortiori, a right to refme to efe- 
liver^ so as to make the transitus commence. 

The right of stoppage is not taken away by part^ 
payment^ or by the acceptance of a bill for the price of 
the goods, or by a part-delivery of them, unless the 
vendee takes possession of the part, meaning thereby 
to take possession of the whole, in which case the 
stoppage will only affect the goods which have not 
been delivered. 

A re-sale of the goods by the vendee, and payment 
to him, does not, if there has been nothing equivalent 
to a delivery of the goods to the vendee, destroy the 
right to stop. 

A lien against the consignee cannot be set up to de- 
feat the stoppage of the goods by the consignor, for 
the right of lien is not available against third persons. 

This right must be exercised hy or on behalf of the 
vendor ; a person who is neither vendor nor assignor, 
but only a surety for the price of the goods, cannot 
stop them. 

The proper and ordinary mode of stopping the 
goods, is to give notice to the carrier or person in 
whose immediate custody they are, and to demand 
them of him. The rights of factors to deal with bills 
of lading and other indicia of property in goods, are 
now regulated by the Factors Acts, 6 Geo. IV. c. 94 
and 5 & 6 Yict. c. 39. 
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The Interpleader Act (1 & 2 Will. IV. c. 58), 
which gives relief to persons who are sued for money 
or goods in which thej have no interest, and which 
are also claimed by some third party, will be found 
sometimes to relieve masters of ships from difficulty 
in cases of conflicting claims to goods in their pos- 
session ; but it does not apply where the party hold- 
ing the goods has incurred a personal liability to either 
of the contending parties. 

3. Where, as is usually the case, the property em- 
barked in the voyage and adventure belongs to differ- 
ent owners, it sometimes becomes necessary to sacri- 
fice the rights of some of them for the general good 
of all ; and in this event the law provides that an 
equitable adjustment and distribution of the loss shall 
be made between all the parties interested. 

Cases of general or gross average arise, therefore, 
where loss or damage is voluntarily and properly in- 
curred in respect of the goods, or of the ship,jf^r the 
general safety of the ship and cargo, — the loss or in- 
jury must be voluntarily incurred ; i, e. there must be 
a sacrifice of part for the sake of the rest. 

Thus, to put the simplest, and in early times the 
most usual form of this question, if goods are thrown 
overboard in a storm for the purpose of saving the 
ship and residue of the cargo from imminent danger, 
the several persons interested in the ship, freight, and 
cargo, must contribute rateably to indemnify the per- 
son whose goods have been sacrificed against all but 
his proportion of the general loss. 
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There is no contribution where the damage is only 
the natural result of a sea peril. 

Any loss necessarily and directly resulting from a 
volunt<»ry stranding of the vessel upon a rock or strand 
in order to avoid wreck or capture, must also, if the 
ship is recovered, so as to perform the voyage, be made 
good by a general contribution ; the question whether, 
if the ship is wholly lost by the act of running her on 
shore, and the cargo is saved, the goods are bound to 
contribute, has never been decided in our Courts of 
law. The loss must be properly incurred ; i. e, for 
sufficient cause, and under circumstances which show 
that the course pursued was prudent and reasonable, 
and not a mere act of groundless timidity. 

Where part of the cargo is necessarily sold by the 
master in order to raise money for defraying expenses 
or repairing injuries which are themselves matters of 
general average, the loss must be made good by general 
contribution ; and where a ship puts into a port in 
distress owing to an injury which is in itself the sub- 
ject of general average, the expenses of repairs and 
of unloading^ BJJii the ^^or^ charges, seamen's t<7ay««, and 
costs of provisions during the detention, form matter 
of general average. 

The expense of salvage appears to be one that ought 
to be made good by general contribution. 

As to deck cargoes, if there is no statutory prohibit 
tion of this practice relating to the particular voyage, 
and there exist a custom in the trade to load the goods 
in this way, a claim for general average in respect of 
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their loss, may be suBtained, and thej are liable to 
contribute. Damage done in action is not a loss which 
forms a subject of general average. 

The sacrifice must be successful to the extent of 
purchasing safety for some portion of the property 
embarked in the adventure. The value of the ship 
must be taken at the end of the voyage, and the 
freight which is chargeable consists of the clear earn- 
ings, after deducting the expenses of the voyage and 
wages of the crew. In the case of goods jettisoned, 
the shipowner must be allowed the freight which he 
would have earned on them. 

With respect to tlie goods which must contribute^ 
the general rule is that all merchandise put on board 
for the purpose of traffic must contribute ; but al- 
though ammunition, provisions, passengers' luggage, 
or other goods are exempt, it is apprehended that if 
sacrificed for the general good, they must be paid for 
as other goods by general contribution. Neither pas- 
sengers, crew, nor convicts carried as passengers, can 
be called on to contribute for their personal safety ; 
for there can be no estimation of the life of a man. 

In adjusting the average, or calculating the value at 
which the articles which are to contribute are to be 
taken, different systems have been adopted at different 
times and places. The rule now adopted in England 
is, to value the goods sacrificed as well as the goods 
saved at their selling price, if the ship arrives at her 
port of destination, and the valuation is made there; 
but if she puts back to her lading port, and the aver- 
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age is adjusted there, the invoice or cost price is taken. 
The value of the property sacrificed ought to be in- 
cluded, for the owners of it are not to be indemnified 
completelj, but only against all but their rateable 
share of the general loss. Contribution towards a 
general average may be enforced by an action or a suit 
in Equity, but not, as a general rule, by the Court of 
Admiralty. 
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— Brokers, 
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Presumption of Loss. — Fire. — Enemies^ Arrests^ Restraints, 
etc. 

7. Memorandum. — Meaning of the word ^* Average" in it. — 

Stranding. 

1. Mabike insubakcb is a contract of indemnity 
against certain perils or sea-risks to which the ship, 
freight, or cargo, and the interests connected therewith, 
maj be exposed during a particular voyage, or a fixed 
period of time ; whereby, in the language of an old sta- 
tute, *' upon the loss or perishing of any ship there 
followeth not the undoing of any man, but the loss 

£ 



7i INSUBANCE. 

lighteth ratber easily upon many, than heavily upon 
few." First, as to the parties to the contract. Those 
whose property is insured are called the insured, or 
assured. The parties who undertake to insure are 
called the insurers, or underwriters. Any number of 
persons may now be marine insurers, and all persons, 
except alien enemies, may be insured. 

A policy of marine insurance is, in terms, a contract 
of indemnity against any damage which may arise 
from the perils insured against, but to prevent the 
perversion of the contract into a mere wager, it was 
provided by the 19 Geo. II. c. 37, that no assurance 
should be made by any person, bodies politic or corpo- 
rate, on any ship belonging to his Majesty or any of his 
subjects, or on any goods, merchandises, or eflfects laden, 
or to be laden, on board such ships, interest, or no if^ 
terest, or without Airther proof of interest than the 
policy, or by way of gaming or wagering, or without 
benefit of salvage to the assurer, and that every such 
assurance should be void. 

This statute applies to an insurance on profits on 
goods laden on board a ship. Foreign ships are omit- 
ted from its provisions, owing, it has been said, to the 
difficulty of bringing witnesses from abroad to prove 
interest. 

It is not necessary that the interest of the assured 
should exist at the time when the policy is effected ; 
it is sufficient if he was interested during the risk and 
at the time of the loss. And in the case of a policy 
upon goods " lost or not lost,^^ the assured may re- 
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cover, although the goods received damage before he 
acquired any interest in them ; provided he bought 
them during the voyage, and without knowing that 
they were injured ; for this is a contract of indemnity 
against all pctst as well as all future losses. Nor is 
his insurable interest determined by his parting, after 
the loss, with the property insured ; since he may sue 
as trustee for the person to whom it has passed. 
When, however, the assured parted he/ore the loss 
with the ship insured, and it did not appear that there 
was any agreement that the policy should be kept 
alive for the benefit of the assignee, it was held that 
the assured could not recover. 

Policies are usually effected by brokers, who are 
employed as agents by the assured, but who are also 
principals to receive the premium, and pay it to the 
underwriter, to whom they are liable for it. 

2. 'Forform of policy, see Appendix. 

The essential parts of a contract are, the stamp ; 
the name of the assured ; the ship and master ; the 
subject-matter of insurance ; the voyage ; the perils 
itisured against; the premium; the memorandum; 
and the subscription. 

The amount of duty payable is regulated by the 7 
A 8 Vict. c. 21. The policy must be stamped before 
it is executed, under a penalty of £100, and therefore 
it cannot be stamped upon payment of a penalty when 
it is given in evidence, 

A policy cannot be effected on any ship, goods, or 
other property, unless the name or the usual style 
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and firm of dealing of one or more of the persons in- 
terestedy or of the consignor or consignee of the pro- 
perty insured, or of the person residing in Great 
Britain who receives the order for effecting the policy, 
or of the person who gives the order to the agent im- 
mediately employed to effect it, is inserted in it. 

It is usual, but not necessary, to insert in the policy 
the name of the vessel, or of her master, but the va- 
lidity of insurances upon ** ship or ships " has long 
been established, and where a cargo is so insured, and 
several vessels are employed in its transportation, the 
assured may apply the insurance to any of them. 

The premium is the amount paid by the assured to 
the underwriter as a consideration for his undertaking 
the risk, and it must be expressed in the policy ; the 
names uf the subscribers and underwriters, and sums 
insured, should also be expressed or specified on the 
policy ; otherwise it is void. Any material alteration 
in a policy, as in any other contract, mercantile in- 
strument or deed, even although made by a stranger, 
has the effect of making it void, as against all parties 
who did not authorize the alteration. The most usual 
mode of making a material alteration in a policy, is by 
a memorandum on the back of it, and the signatures 
or initials of the parties are commonly appended. 

But a policy cannot be altered so as to bring it 
within a class requiring a higher duty. 

A policy of insurance is considered as a contract 
uberrima fidei, and always receive a liberal construction 
for the benefit of trade, and for the benefit of the as- 
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sured. It is to be construed according to its sense 
and meaning, as collected in the first place from the 
terms used in it, which terms are themselves to be 
understood in their plain, ordinary, and popular sense, 
unless they have generally in respect to the subject- 
matter, as by the known usage of the trade, or the 
like, acquired a peculiar sense distinct from the popu- 
lar sense of the same words ; or unless the context 
evidently points out that they must in the particular 
instance, and in order to effectuate the immediate in- 
tentions of the parties, be understood in some other 
special and peculiar sense. 

If, as is usually the case, part of the policy is 
printed and part written, it has been held that the 
words superadded in writing are entitled to have a 
greater weight attributed to them than the printed 
words ; inasmuch as the written words are considered 
as more immediately the language of the parties. 

3. A policy may be either open or valued. In the 
former, the value of the subject-matter of the in- 
surance is not stated in the policy, and must be proved 
after a loss. In the latter, to prevent the necessity 
of proving the actual value, in the event of a loss, a 
value agreed upon by the parties is mentioned in the 
policy, and is conclusive between them in case of loss. 
A valued policy contains a clause to the following 
effect : ** The said ship, etc., goods, and merchandise, 
etc., for so much as concerns the assured, by agree- 
ment between the assured and assurers in this policy, 
are and shall be valued at £ — ." 
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"Where an owner effects two insurances, declaring 
the same value in each, he is bound by this sum, 
and cannot recover more on the two policies than the 
sum mentioned, although the real value of the vessel 
is more. 

An insurance may be effected either for a voyage or 
for voyages, or for a particular time. Policies made 
for a longer period than one year are void cib initio. 
There is also a third, called a mixed policy, as where 
a ship is insured "from A. to B. for a year;" it does 
not attach unless the ship sails upon the voyage 
named, but it runs for the whole period irrespectively 
of the completion or non-completion of the voyage. 

Re-insufance is where an underwriter procures the 
sum which he has insured to be insured again to him^ 
by another underwriter : this right is by the law of 
England limited to cases in which the insurer becomes 
bankrupt, or dies ; but a mere parol transfer of lia- 
bility by one underwriter to another at a higher pre- 
mium, in order to assign the intended benefit, is not 
prohibited. 

Double insurance takes place when the same interest 
and the same risk is twice insured ; a second insur- 
ance being often necessary where the precise value 
of the interest is not at first known, but when it is 
ascertained, the excess of insurance cannot be reco- 
vered. But the assured may proceed upon whichever 
of the policies he chooses, and may recover from one 
set of underwriters the whole sum insured, leaving the 
latter to sue the other underwriters for contribution. 
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4. As to the subject-matter of insurance. It may 
be upon the ship or goods, or upon both. An insur- 
ance may also be effected upon profits expected to 
accrue from the cargo, and this either by an open or 
valued policy, but the assured must show that but for 
the loss which intervened, profits would have been 
realized. 

Freight, or the profit earned by the shipowner in 
the carriage of goods on board his ship, may be in-* 
sured eo nomine. Freight paid before or during the 
voyage may also be insured, as freight advanced, or 
moneg advanced on account of freight. So the interest 
of persons who have disbursed money for the use of 
the ship abroad, and taken in respect of their advances 
a bill of the captain drawn against freight, may be in-« 
sured as an advance on account of freight. 

If the freight accrues under a charter-party, the 
policy attaches as soon as the ship has sailed under 
it, but in the case of a general ship, not until the 
goods, or a part of them, are actually shipped. 

Money advanced by the captain during the voyage 
for the use of the ship, and '^ commissions and privi- 
leges'' payable to him, or to the consignee, may be 
insured ; and it may be generally stated that any in- 
terest in the safety of a thing, or any liability which 
may be incurred is sufficient to create the right to 
insure. 

The wages of the master, but not those of the sea- 
men, may be insured. All insurances are invalid which 
are intended to cover adventures prohibited by the 
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law of nations, Buch as voyages undertaken in breach 
of a blockade, or of the articles of a treaty, or in vio- 
lation of provisions as to convoy, trade, or revenue of 
the country in which the insurance is effected. 

But although all subjects of this country are bound 
by its revenue laws, they owe no duty to similar laws 
of another state ; so that an insurance upon a smug- 
gling voyage prohibited only by the laws of the country 
to which the ship may be trading, is valid, provided 
the object of the voyage is known to the underwriter. 

The carrying of enemies' goods, not being contra- 
band of war, by a neutral ship, is a lawful act, and 
these adventures may be insured. 

6. The t>oyage should be accurately described in the 
policy. If the insurance is merely ^^from" a port, the 
vessel is not protected unless she actually sails ; if it 
is *^at and from** the port, she is protected during her 
continuance there. The latter words imply either 
that the ship is at the port mentioned, or that she will 
be there so soon after the time mentioned as not ma- 
terially to vary the risk ; and that she will arrive in 
such a condition as to enable her to lie in reasonable 
security. 

If the voyage be described as to a country gene- 
rally, it terminates upon the arrival of the ship at any 
port in that country, but in order to prevent questions 
arising as to the duration of insurances after the 
arrival of the ship at her port of discharge, a provision 
is generally inserted that the insurers' liability shall 
continue until she is at anchor twenty-four hours in 
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good safety : the qaestion whether, ia such cases, the 
place at which the vessel is moored can be considered 
as her destination, is one of fact, depending upon the 
custom and usage of the port, and the nature of the 
voyage. 

It is of the essence of an insurance upon a voyage 
that there should be no unreasonable delay in its 
commencement or deviation in its prosecution ; and 
if either occur without a sufficient cause, the under- 
writer is discharged. The assured impliedly under- 
takes that the vessel will sail within a reasonably 
short time, but a delay during the voyage, which arises 
from causes over which the assured have no control, 
or which is necessary for the purpose of repairing, or 
of procuring a sufficient crew, or of obtaining a cargo, 
or indeed, for any other reasonable purpose, requisite 
for carrying out the object of the adventure, is allow- 
able. 

The underwriters are also discharged by an im- 
proper deviation from the usual course of the voyage. 
The objection to a deviation is, not that the risk is 
increased, but simply that one of the parties contract- 
ing has voluntarily substituted another voyage for 
that which has been insured. Any unnecessary de- 
parture from the shortest or most usual course, and 
any improper or unaccustomed stoppage at a port, is 
a deviation. As in the case of delay, so in that of 
deviation, if it arise from one of the perils insured 
against, or is necessary for the purposes of the voyage, 
or proceed from a cause over which the assured or hia 
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agents have no control, the insurance is not affected 
by it. A deviation is not justifiable if it he made to 
avoid a peril which is not ineured against ; but it may 
be justified by an usage or custom so notorious that 
it must be presumed to have been known to the in- 
surers when they underwrote the policy. Express 
reservations in the policy, by which the vessel is per- 
mitted to depart from the ordinary course of the 
voyage, have usually been construed strictly as against 
the assured, and have been confined to such deviations 
as are consistent with the general objects and pur- 
poses of the voyage. 

6. As to the perils insured against. In all inquiries 
as to whether a particular peril falls within the de- 
scription in the policy, it is a leading principle that the 
proximate^ and not the remote cause is to be looked to. 
(^^ It were infinite for the law to judge the causes of 
causes, and their impulsions one of another ; therefore 
it contenteth itself with the immediate cause, and 
judgeth of acts by that, without looking to any further 
degree." Bacon's Maxims, I.) 

The words ^^ perils of the sea " apply only to losses 
of which the operative cause occurs while the ship is 
at sea, or in a place where the tide flows, as by the 
violence of the wind or waves, thunder and lightning, 
driving against rocks, stranding of the ship, or the 
like. If the loss is immediately occasioned by a peril 
insured against, the insurers are liable, although it 
arose remotely from the negligence or misconduct of 
the master and crew, or from a collision caused by 



INSURiOfTCE. 83 

g^ross negligence on the part of the crew whose ship 
ran into the vessel insured ; but they are not liable 
wlien the misconduct of the assured is the effideni 
cause of the loss, although the immediate cause of it 
be a peril insured against. The application of the 
maxim " in jure non remota causa sed proxima spec- 
tatur " to insurance cases, seems to be this : — where 
there are two really independent causes moving to the 
loss, the last of which alone would have been suffi- 
cient to cause it, e, g. where there is a stranding, and 
a consequent capture, the rule applies ; where, how- 
ever, there is but one causa causans, its mere remote- 
ness, or the fact that its effect is increased or accele- 
rated by another cause having no independent operation, 
does not make it a causa remota within the meaning 
of the rule. 

A clause is now frequently inserted in policies, by 
which the underwriter undertakes to be liable for 
damages which the vessel insured has become liable 
to pay by reason of a collision. This is known as the 
running-down clause. 

In the absence of any express stipulation in the 
policy, a vessel which is not heard of for a reasonable 
time is presttmed to have perished by a peril of the sea. 
The reasonableness of the time will depend upon the 
circumstances of each particular case. 

The insurers are liable for a loss hjfire^ whether it 
be occasioned by the act of God, as by lightning or 
other unavoidable accident, or by the negligence of 
the master or marinerd. 
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A loss by enemies ocqurs when the vessel is cap- 
tured or injured jure helli, i. e. by the subjects of a 
country at war with that to which the ship insured 
belongs. The words " arrests^ restraints^ and detain- 
ments of all hings, princes and people," apply not 
only to hostile acts, but also to those which are com- 
mitted by the government of which the assured is 
subject. 

7. As to the memorandum. In order to prevent the 
underwriters from being liable for injury to goods of 
a peculiarly perishable nature, and for minor damages, 
the memarandvm is inserted. The terms of this part 
of the policy are as follows : N.B. — (1) Corn, fish, 
salt, fruit, flour, and seed are warranted free from 
average, unless general or the ship be stranded ; 

(2) sugar, tobacco, hemp, flax, hides and skins are 
warranted free from average under five per cent. ; 

(3) and all other goods, also the ship and freight, are 
warranted free from average under three pounds per 
cent., unless general or the ship be stranded. 

The word average is not used in the memorandum 
in the sense spoken of in a former chapter. It does 
not mean here a general loss to which all must con- 
tribute, but a partial damage to particular goods. 

By the warranty of goods free from average, unless 
^'the ship be stranded^* the underwriters agree to 
ascribe the loss to the stranding, as being the most 
probable occasion of it, although the fact cannot 
always be ascertained. 

To constitute a stranding, a striking is not sufi- 
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cient. If the ship merely touches, or strikes and gets 
off again, how much soever she may be injured, she 
is not stranded ; but if she settles and remains for 
any time, this is a stranding, without any reference to 
the degree of damage which she sustains. 
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— Liability of Underwriter for Loss after Termination of 
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1. A WABRANTY is ony assertion or undertaking on 
the part of the assured, express or implied, on the 
truth or performance of which the liability of the 
underwriter depends. Whether they are material or 
not to the risk, the strict performance of them is a 
condition precedent to the attaching of the under- 
writer's liability, even although the loss arise from a 
cause wholly unconnected with the breach of warranty, 
and the non-compliance with it occasions no damage. 
Nor will a compliance with a warranty be excused by 
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the occurrence of events over which the assured has 
no control. 

An express warranty must appear on the face of the 
policy, or in a separate paper to which it refers. 

The most usual express warranties are that a ship is 
safe on a given day^ and that she will sail or depart 
on a given dag ; or, in time of war, that she will sail 
with convoy, and that she and her cargo are neutral 
property^ and free from confiscation or seizure in the 
port of discharge, A warranty that a ship is safe on 
a given day is satisfied if she is safe during any por- 
tion of the day, although she may be lost at the time 
that the policy is underwritten. 

A warranty to sail on a particular day means that 
the ship shall be on her voyage on that day, and is 
therefore not fulfilled unless she completely unmoor on 
that day, although she may have her cargo and pas- 
sengers on board, and be ready to sail, and is only 
prevented by stress of weather. A convoy is a naval 
force, consisting of a ship or ships appointed by the 
government, or by the commander of a particular sta- 
tion, to escort and protect merchant ships proceeding 
to certain ports. This warranty implies that the ship 
shall sail with convoy for the whole voyage : in prac- 
tice, the government usually appoints a place of rendeZ' 
vous from which the convoy sails, and the warranty is 
satisfied if the ship sail with convoy thence. The 
master must use his best exertion to sail and keep 
with the convoy ; but if separated from it by stress of 
weather, the underwriter is not discharged. Further, 
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in order to satisfy this warranty, the master of the 
insured vessel should obtain sailing orders from the 
officer in command of the convoy ; for unless he does 
so, he is not in effect under its protection. 

The warrant of neutrality occurs when the policy 
expressly warrants the neutrality of the ships or goods 
in general terms, or does so impliedly, by describing 
them as belonging to a particular neutral state. Pro- 
perty is said to be neutral when it belongs to persons 
who are the subjects of a country which is at peace 
with both the belligerents. If, however, the ship or 
cargo be neutral at the time when the voyage com- 
mences, the risk of future war is taken by the under- 
writer. 

It is a general principle of insurance law that un- 
derwriters are not liable for losses arising from the 
insufficiency, or defective quality or condition of the 
thing insured. The assured in effecting an insurance 
for a voyage is taken by law impliedly to warrant that 
the vessel shall he seaworthy at the commencement of 
the risk. Unless this were so, the consequences 
would be very mischievous, for the effect of insurance 
would be to render those interested in the ship care- 
less as to her condition, and as to the lives of the 
persons engaged in navigating her. 

But there is no implied warranty of seaworthiness 
in a time policy. As in the case of all other warran- 
ties, the knowledge or ignorance of the assured with 
reference to the fact warranted is immaterial ; there- 
fore, if a vessel was in fact unseaworthy at the com- 



iNSHSAircx. 89 

Tnencement of the risk, the policy is avoided, notwith- 
standing the bona jftdes and honesty of the assured. 

As in other such cases, it is also immaterial to what 
cause the loss was attributable ; for the warranty of 
seaworthiness, like every other warranty, is a condition 
on the non-performance of which the policy is void, 
whether the loss be occasioned by the unseaworthiness 
or by any other cause. 

By seaworthiness is meant a fit state at the time of 
sailing as to repairs, equipment, and crew, and in all 
other respects, to encounter the ordinary perils of the 
voyage insured. But the negligence or misconduct of 
the crew (if not barratrous) during the voyage is no 
defence to an action on the policy. 

In a time policy, effected upon a vessel then at sea, 
there is no implied warranty that the ship is seaworthy 
at the time when the policy is intended to attach. 

2. Bepresenfations are statements either verbal or 
in writing, made by the assured to the underwriter, of 
some circumstance connected with the proposed risk, 
and which statement is either not embodied in the 
written contract of insurance at all, or, if inserted in 
it, is not intended to be of its essence, and conse- 
quently need not be literally and strictly complied 
with. Bepresentations are collateral only to the con- 
tract, and do not amount to conditions, on the non- 
performance of which the contract is void. 

They amount to direct assertions by the assured as 
to the past, present, or future existence of particular 
facts, or to statements by him of his mere information, 
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expectation, or belief as to such facts. To be binding, 
they must be made when the policy is efiTected, or da- 
ring the negotiation for it. 

Eepresentations are admissible to add to or to ex- 
plain the policy, but not to contradict it. 

A representation to the first underwriter is consi- 
dered as repeated to all subsequent underwriters, since 
the latter are supposed to rely to some extent upon 
the skill and discretion of the first. 

The contract of insurance being one uberrimm fidei^ 
it is settled that if a representation material to the 
risk is substantially untrue, the policy is thereby 
avoided, even although the representation is not un- 
true within the knowledge of the party making it. 

Representations which relate to material facts must 
be substantially complied with. If they resi^ect future 
events, they are more often construed as referring to 
the mere expectation or belief of the party making 
them, especially if they relate to events, over which 
he has no control, and the policy will not be avoided 
by reason of the mere untruth of the facts referred 
to, if the intention, expectation, or belief alleged to 
have been received by him, had in fact been so re- 
ceived. 

The materiality of a representation, as affecting the 
contract, does not, strictly speaking, depend upon its 
actual materiality as affecting the risk, but upon the 
influence produced by it upon the mind of the under- 
writer. 

8. A person about to insure is bound to communi- 
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cate to the underwriter every fact within his know- 
ledge which is either reallj material to the risk in- 
sured, or which is likely to affect the taking of the 
risk by the underwriter, or the amount of the pre- 
mium to be required by him. Nor does the fact that 
the information is innocently withheld, or in the form 
of a general rumour only.' render the underwriter 
liable. 

The assured, however, is bound to communicate 
those facts only which lie peculiarly within his own 
knowledge, and which cannot be fairly supposed to be 
common to both parties, and which the underwriter 
cannot by inquiry and due diligence learn from the 
ordinary sources of information. 

The assured is supposed to know facts which are 
known to his agent. 

The materiality of the fact concealed, depends upon 
the effect it is calculated to produce on the mind of 
the underwriter, and the question, in cases of conceal- 
ment always is, whether, looking at all the circum- 
stances at the time the policy was underwritten, there 
was a fair representation, or a concealment, either 
fraudulent, i,e. designed, or varying materially the 
object of the policy, and changing the risk understood 
to be run. 

Whether the evidence of underwriters is admissible 
to prove the materiality of any fact concealed^ depends 
on whether the circumstances of the case are pecu- 
liarly within their knowledge as men of experience in 
that particular department of knowledge, or whether 
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they may not be judged of equally well by others ; in 
the latter case the question would be one for the jury. 

4. The losses which arise from the various perils 
insured agaiust may be either total or partial ; they 
are total when the subject-matter of the insurance is 
wholly destroyed, or injured to such an extent as to 
justify the owner in abandoning to the insurer, and 
partial^ when the thing insured is only partially 
damaged, or where, in the case of an insurance on 
goods, the owner of them is called upon to contribute 
to a general average. 

Total losses may again be divided into actual and 
eonatructive total losses ; so the division will be — 

{f Actual. 
\ Constructive. 
Partial- 

Actual total losses arise where the ship or cargo is 
totally destroyed or annihilated, or where they are 
placed by any of the perils insured against, in such a 
position that it is wholly out of the power of the 
assured to procure their arrival. The following general 
rule has been laid down, viz. — 

If goods once damaged by the perils of the sea, and 
necessarily landed before the termination of the 
voyage, are, by reason of that damage, in such a state, 
though the species be not utterly destroyed, that they 
cannot with safety be re-shipped into the same or 
any other vessel ; or if it bo certain that, before the 
termination of the original voyage, the species itself 
would disappear, and the goods assume a new form, 
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losing all their original character; or, if the goods, 
although imperishable, are in the hands of strangers 
not under the control of the assured ; or if by any 
circumstance over which he has no control, they can 
never, or within no assignable period, be brought to 
their original destination, — in all these cases, the cir- 
cumstance of their existing in specie at that forced 
termination of the risk is of no importance. The loss 
is, in its nature, total to him who has no means of 
recovering his goods, whether his inability arises from 
their annihilation or from any insuperable obstacle. 

Losses are constructively total when the subject- 
matter of the insurance, although still in existence, is 
either actually lost to the owners or beneficially lost to 
them, and notice of abandonment has been given to 
the underwriters. Thus, where a ship is so injured 
that the cost of repairing her would exceed her value, 
when repaired, the assured may abandon and treat the 
loss as total. The ordinary test by which to decide 
whether the loss of the ship is constructively total or 
partial only, is, whether a prudent, uninsured ovmer, 
if on the spot, would have incurred the expense of 
repairing. If he would not, the loss is constructively 
total. 

In ascertaining whether a loss is total or not, the 
same test is applicable to valued as to open policies, 
and the question is to be determined as if there were 
no policy at all, by inquiring what a prudent man 
uninsured would have done ; the object of the valua- 
tion not being to fix a conventional value at which the 
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vessel is to be put in considering the propriety of re- 
pairing, but to prevent disputes bj ascertaining the 
sum which the underwriter is to pay in case a total 
loss is proved. 

As to insurances on freight. The question of loss 
can occur only in cases of pending or current freight, 
and the loss may be either total or partial. 

Whether the underwriter ia liable for a loss which 
happens after the period covered hy the policy^ through 
an injury sustained during that period, is a question 
which has been much discussed. In a recent case, 
where a ship received her death-blow before the ex- 
piration of a time policy, but the extent of the damage 
was not discovered until after it had expired, it was 
held that the underwriters were liable for the partial 
loss which had occurred before the expiration of the 
time limited in the policy. 

Whether a loss is partial or constructively total, 
depends always upon the facts as they appear, not at 
the time of the abandonment, but at the time of action 
brought. 

To make a loss constructively total, the assured 
must abandon. This is a reasonable and equitable 
rule, not resulting from any express stipulation in the 
contract of insurance, but annexed to it by the law 
merchant ; for, on the one hand, long interruption to 
a voyage, and uncertain hopes of recovery, being, in 
mercantile transactions, often ruinous, it is reasonable 
that the assured should be allowed to disentangle 
himself from unprofitable trouble and further expense 
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by treating the injury sustained by the insured pro- 
perty as amounting to a total loss ; and on the other 
hand, it is required by the very principle of a contract 
of indemnity, that the thing insured should, if it still 
exist, be ceded to the underwriters, and that they 
should have an early opportunity of inquiring into 
the facts, and of protecting themselves against fraud. 
The assured is not in any case obliged to abandon ; 
nor will the want of an abandonment oust him of his 
claim for an average or an actual total loss, as the 
case may be. But if he fail to abandon when the loss 
is only constructively total, he is entitled to indemnity 
as for a partial loss only. On the other hand, the as- 
sured cannot by abandoning, without the consent of 
the underwriter, treat as a constructive total loss that 
which is clearly a mere average or partial loss. 

An abandonment must be total, not partial, i, e, one 
part of the property insured may not be retained, 
while the rest is abandoned. The mode in which an 
abandonment is usually made, is by a notice from the 
assured to the underwriter; which is called a notice of 
abandonment. This notice, though usually in writing, 
is not necessarily so. It must be express and direct 
in its terms, and must be given within a reasonable 
time after the assured has received intelligence of all 
the facts of the case, and has, or might have discovered 
the condition of the insured property. The effect of 
the abandonment is to transfer the whole property and 
interest in the thing insured to the underwriter, as 
from the date of the loss. 
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5. The settlement between the assured and the 
underwriters of the amount to be paid when a loss has 
occurred, and of the proportion to be borne by each 
underwriter, is known by the term adjustment. If the 
policy he valued, and the loss total, the whole sum 
named in the policy is payable. If the loss be total of 
a portion only of the cargo, such a proportion only of 
the sum named in the policy as the goods lost bear to 
the whole cargo, is payable. If the loss be partial, 
the value in the policy must be taken as the basis of 
adjustment, and the sum payable bears the same pro- 
portion to the whole value in the policy, as the price 
of the damaged goods bears to the price of sound 
goods of a similar character at the port of delivery, 

The adjustment in the case of an open policy pro- 
ceeds on somewhat different principles. If the sub- 
ject-matter of the insurance is a ship, and the loss is 
partial, much difficulty would arise in calculating the 
actual benefit derived by the owner from the substitu- 
tion of new materials for old in repairing the vessel. 

To obviate this, the arbitrary but convenient rule 
has generally been adopted of making the insurer 
liable to the amount of two-thirds only of the cost of 
repair, deducting, as it is said, one-third new for old, 
but this rule does not apply to a ship on her first 
voyage. 

If the insurance by open policy be upon goods, and 
the loss total, the assured is entitled to recover, not 
the amount for which the goods would have sold at 
their port of destination, but the amount at which 
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tbey were invoiced at the loading port, together with 
the premium of insurance and commission. 

If the loss be partial only, the amount payable is 
ascertained by taking the difference between the sell- 
ing price at the port of delivery of the damaged goods, 
and the price which they would have fetched there if 
sound, and the underwriter pays the same proportion 
of the estimated value of the goods, i, e. of their in- 
voice price, adding to it the premium and commission. 
In this way the loss is computed on the gross proceeds 
of the goods. Freight is seldom insured by an open 
policy ; when it is, the loss is adjusted by paying the 
amount of gross freight. The adjustment on policies 
is usually settled on behalf of the assured by their 
agents or brokers. 

If the policy is under seal, and is effected in the 
name of the broker, the underwriter is discharged by 
setting off his debt ctgainst premiums due from the 
broker to him ; for the contract is in law made, not 
with the assured, but with the broker, who alone can 
sue upon it as trustee for the assured ; and if there is 
a defence against the trustee, there is also, at law, a 
defence against the person for whom he is suing. And 
even where the policy is not effected in the name of 
the broker, the underwriter is discharged by settling 
with the latter (whose unpaid premiums he may set 
off against the sums due from himself) if such a usage, 
and the principal's knowledge of it, be proved. 

An adjustment made and assented to by the under- 
writer, is primd facie evidence of his liability on the 

p 
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policy, and the amount due ; but it may be rebutted 
bj proof of fraud or mistake. If, howeyer, the 
amount due under the policy has been actually paid, 
it cannot be recovered back, merely upon the ground 
that it was paid under a mistake of law. 

6. The mode of enforcing payment of lose is by 
an action at law on the policy ; but if the policy itself 
contain a clause to the effect that all disputes shall 
be referred to arbitration, proceedings taken on the 
policy would be stayed until the arbitrator had given 
his decision. 

If the policy is not under seal, the- action may be 
brought in the name either of the principal or the 
agent who effected it ; if it be by deed, no person can 
sue who is not a party to it. 

Where two or more actions are brought against 
different defendants on the same policy, or if the same 
question is involved in several actions on different 
policies, the Court will, on the application of the de- 
fendants, at any time after appearance, grant a con^ 
eolidation rule, staying the proceedings in ail the 
actions but one, upon the defendants in the others 
undertaking to be bound by the result of that one. 
The plaintiff, however, is not, without consent, bound 
by the result of the first action. 

7. As the premium is the consideration paid to the 
underwriter for assurmg a risk, where that risk is not 
incurred it must be returned; and although the pre- 
mium paid be entire, the assured will still be entitled 
to receive back a portion of it, if the risk for which it 
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is paid can be apportioned. The premium is returnable 
also, where the assured has no interest in the property 
insured, and effects the insurance without fraud, for 
the underwriters could not have been called upon to 
pay in case a loss had happened. So in cases of short 
interest, or of over-'insuremee, or double insurance, the 
underwriters are bound, to the extent of the over- 
insurance, to return the premium, — for no risk is 
incurred by them beyond the value of the property 
which is actually hazarded. But where the insurance 
is by a valued policy, th% underwriters are not bound, 
if the goods intended to be covered by the policy are 
shipped, to return any part of the premium on the 
ground that the specified value exceeds the real value 
of the cargo. In cases of double insurance, a rateable 
return of the premium must be made. 

But if the assured be guilty of fraud, he cannot 
claim a return of the premium ; it would be otherwise, 
however, in the event of fraud on the part of the 
underwriter. 

Where the contract of insurance -is illegal, and the 
voyage has been performed, there is no return of the 
premium ; for in such a case the rule applies — in pari 
delicto melior est conditio possidentis. 

Of course, where there is an express stipulation that 
the premium shall be returned upon a certain con- 
tingency, the parties are bound by it ; in some cases 
an established usage on the subject has been proved. 
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CHAPTEE VIIL 

HYPOTHECATION. 

1. Bypotheeation, what it it. — W%en Matter may Bypotheeate 

Ship, Cargo, or Freight. — Indemnity to Owner of Cargo 
on Hypothecation, — Sow Master must Hypothecate, 

2. Remedies on the Contract. — Court of Admiralty. — Order of 

Priority, 

3. Sale. — When Mooter may Sell the Ship. — When he may Sell 

the Cargo. — Indemnity to Owner of Cargo. 

1, Hypothecation is a contract of pledge, whereby, 
in consideration of money advanced for the necessities 
of the ship, the vessel, freight, or cargo is made liable 
for its re-payment, provided the ship arrives in safety, 
and it is usually effected by a deed called a bottomry 
bond* 

The right of the awner to hypothecate is not limited, 
as is that of the master, to cases of necessity; the 
latter may hypothecate the ship, freight, or cargo, in 
cases of necessity only. Necessity is the very founda- 
tion of this right. If the master, when in a foreign 
country, or when placed in any other position in which 
it is impossible to communicate with his owners, is 
in want of money to repair or victual the vessel, or 
for other necessaries, he is bound, in the first instance, 
to endeavour to raise it on the credit of his owners ; 
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if he can do so, he must ; but if he cannot otherwise 
obtain the money, he may hypothecate. The money 
must be needed for the ship, and for her present 
voyage. 

As a bottomry bond is altogether void if executed 
under circumstances not warranting the hypotheca- 
tion, the lender must, at his peril, ascertain that a 
necessity for the loan exists, i,e. that without an ad- 
vance of money the ship cannot proceed, and that 
such advance cannot be obtained on personal credit. 
But he is not bound to inquire into the expediency of 
the intended repairs, unless they are so flagrantly in- 
expedient as to raise a presumption of fraud, nor is he 
bound to see to the proper application of the money 
when borrowed. 

In raising money upon bottomry, the master acts 
exclusively as agent of the shipowner, although the 
sum requisite for the repairs may exceed the value of 
the ship when repaired, and the master may be there- 
fore obliged to hypothecate the cargo as well as the 
ship. But the shipowner is hound to vndemnify the 
owner of the goods against the consequences of the 
hypothecation. 

When the goods are supplied, or the advances made, 
there must be an agreement that the amount shall be 
secured by hypothecation, and not by personal credit 
ouly. Bills of exchange are often given as collateral 
securities, and do not afiect the validity of the hypo- 
thecation. The repayment of the money must also 
be dependent upon the ship* s arrival at her destination. 
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As these instruments are the creatures of necessity 
and distress, and usually contain the language of com- 
mercial men and not of lawyers, they receive a liberal 
construction. 

The contract of hypothecation being a mere chose in 
ctetion^ is not assignable at law, but in the Court of 
Admiralty it is considered to be assignable, and pro* 
ceedings may be taken on it against the ship by the 
person to whom it is transferred. 

2. The hypothecation of the ship does not render 
the shipowners liable to be personally sued. The 
remedy of the creditor is either against the master 
himself t or ctgainst the ship^ which is liable into who- 
soever's hands she may come. The usual and most 
beneficial remedy for the holder of bottomry bond is 
a proceeding in rem in the Admiralty Court against 
the ship, freight, or cargo. 

The holder of a bond is, in this Court, entitled to 
priority over all the other creditors, except claimants 
for wages ; but inter se the bond-holders are, in the 
absence of special circumstances, entitled to priority in 
an inverse order, the last being paid first, as the last 
necessary loan saves the ship, and renders the other se* 
curities available. 

3. The principles which govern the right of the 
master to sell the ship, are similar to those which have 
been mentioned as justifying a hypothecation; the 
two most important points to inquire into in each 
particular case are, whether the course pursued was 
absolutely necessary, and whether the master acted 
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-with hona fides in the tranRaction. If the terminatiou 
of the voyage is hopeless, and no prospect remains of 
bringing the vessel home, and nothing better can be 
done for his employers, the master may sell the ship 
for the benefit of all concerned ; but if the sale be not 
justifiable, no title to the ship passes to the vendee. 

The master may, in cases of absolute necessity^ i, e. 
where there is a total inability to carry the goods to 
their destination, sell a part, or even the whole of the 
cargo; and such a sale transfers the property, and 
binds the owner of the goods. In the case of a 
wrongful sale, the shipowner is liable in an action on 
the case at the suit of the owner of the goods. 

If the master necessarily selh the goods at an inter* 
mediate port for repairs, and the ship afterwards arrives 
at her destination, the shipper may, at his option, 
claim from the shipowner either the price for which 
the goods actually sold, or the amount for which they 
would have sold at the port of discharge. If, however, 
the ship is lost on her voyage home, the shipper can- 
not claim the amount for which his goods would have 
sold had the ship arrived. Whether, in this case, he 
is entitled to the price for which they actually sold, 
has never been determined in our Courts. 
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CHAPTEE IX. 
COLLISION. 

1. JRegtUations to Prevent Collision. — General Rules of Sailing. 

— Ihinity House Rules as to Steamers. — Statutory Rules of 
Sailing as to Sailing Vessels and Steamers, — Rules as to 
Lights and Fog-signals. 

2. Parties Liable in Respect of Collision. — Shipowners and 

Charterers. — Masters. — Officers of Queen*s Ships. 

3. Rights and Remedies in Courts of Common Law. — Power to 

Arrest Foreign Ship under Merchant Shipping Act, 1854. 
— Effect of Negligence on part of Plaintiff on Right to 
Reco ver. — Damages. 

4. Rights and Remedies in Court of Admiralty. — Its Jurisdic- 

tion. — Rules by which Damages are awarded. — Consequential 
Damage, — Lien on Property Condemned. 

1. The Merchant Shipping Act, 1854, provides, by 
sect. 328, that in every case of collision, in which it is 
practicable so to do, the master must, immediately 
after the occurrence, cause a statement of it, and of 
the circumstances under which it occurred, to be 
entered in the official log-book, which entry is to be 
signed by the master, and also by the mate or one of 
the crew, subject to a penalty not exceeding £20. It 
is an acknowledged rule of sailing, that if a vessel is 
going close-hauled to the wind, and another, meeting 
her, is going free, the latter must go to leeward ; for 
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otherwise the veBsel going to windward would lose her 
position. On the same principle, vessels having the 
wind fair must give way to those sailing by or against 
the wind. It is also a rule that when both ships are 
going by the wind, the vessel on the starboard tack 
must keep her wind, and the one on the larboard tack 
bear up, thereby passing each other on the larboard 
hand ; and that when both vessels have the wind large 
or abeam, and meet, they must pass each other in the 
same way on the larboard hand. For a vessel on her 
port tack is bound to give way to a vessel on her star- 
board tack, and if there is any danger of collision, to 
port her helm and go to leeward of the other ship, 
which should keep her course. 

These sailing-rules do not relate to steamers. An 
order of the Trinity House directs that when steam - 
vessels are on different courses, and must unavoidably 
or necessarily cross so near to each other that, by 
continuing their respective courses, there would be a 
risk of collision, each vessel should put her heUn to 
port, so as always to pass on the larboard side of each 
other ; and that a steam- vessel passing another in a 
narrow channel should always leave the vessel she was 
passing on the larboard hand. 

Those rules must now, however, be read subject to 
and in connection with the provisions of the Merchant 
Shipping Act, 1854. This Act provides, by sect. 296, 
that whenever any ship proceeding in one direction 
meets a ship proceeding in another direction^ so that 
if they both continue their respective courses they 

r 8 
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would pass so near as to iuYolye a risk of collision, 
the helms of both ships must he put to port so as to pass 
on the port side of each other, Yessels should act 
towards each other with respect to the ahove rules 
upon the presumption tiiat they will be properly ob- 
seryed. 

Another important means of preventing collisions 
between vessels is the exhibiting of proper lights at 
night. By an order made by the Commissioners of 
the Admiralty, 1858, regulations were laid down for 
the carrying of lights and the using oijog-signals both 
by steam-vessels and by sailing-vessels. (See Ap* 
pendiz.) 

All sea-going steam tessels, when under steam, 
must, between sunset and sunrise, exhibit the follow- 
ing lights :-^ 

A bright white light at the foremast head. 

A green light on the starboard side. 

A red light on the port side. 

Sea-going sailing vessels must exhibit the same 
coloured lights as the steam -vessels, but no white light 
at the mast head. All sea-going vessels when at anchor 
in roadsteads or fairways must, between sunset and 
sunrise, exhibit where it can best be seen, but at a 
height not exceeding twenty feet above the hull, a 
white light. 

In cases of fog^ a steam whistle is to be used on 
board steam-vessels. 

2. The shipowners are liable for the negligence and 
improper acts of the master and crew whilst acting 
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within the scope of their employment. Where a 
vessel is chartered, the liability of the shipowner in 
respect of a collision caused by the tortious or negli- 
gent acts of the crew, depends upon whether or not 
they can be considered to be his seryants. 

Masters are liable both to their owners and to third 
persons in respect of collisions caused by their negli- 
gence or misconduct. They may be sued at law, or 
proceeded against in the Court of Admiralty. As 
public officers are responsible for their own acts and 
negligence, but are not usually liable for the mis- 
feasance and negligence of the subordinate officers 
under them, the superior officer of a Queen's ship is 
not responsible for damage caused by the act of an 
officer under his command, but appointed by the same 
authority as himself. 

8. The remedy in a Court of Law for damage by col- 
lision is an action of trespass or case, in which all the 
part owners of the ship should join. Where damage 
is done by Vkjbreign ship, she may be arrested before 
action if she is in any port or river of the United 
Kingdom, or within three miles of the coast, and 
security for the damages and costs may be obtained. 

The onus prohandi lies in all cases upon the party 
seeking to recover compensation for damage caused 
by a collision, and he must establish that the loss was 
attributable to the default of the person sued. But 
if the plaintiff or his agents have been guilty of negli- 
gence which substantially contributed to the injury, he 
cannot recover, although the defendant or his agents 
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may have also acted negligently. Nautical witnesses 
who did not see the collision may be asked what is 
the duty of persons at sea, under particular circum- 
stances, but not as to their opinion on the facts given 
in evidence. 

If the plaintiff or his agents have themselves been 
guilty of a breach of the statutory sailing-rules, or of 
the Admiralty rules as to lights and signals, they will 
not be thereby prevented from recovering, unless the 
Dreach has substantially contributed to the injury. 

A defendant in an action of collision is not entitled 
fco deduct from the amount of the damages a sum 
which the plaintiff has received from an underwriter 
on account of the same injury. 

4. Proceedings in the Court of Admiralty afford, in 
some respects, a better remedy in cases of collision 
than an action at law, — for this Court has the power 
of proceeding in rem, and of arresting both English 
and foreign vessels ; it may also, where both ships have 
been to blame, apportion the danrutges fairly between 
them ; and it can, upon questions of fact, requiring 
for their decision, skill and experience in navigation, 
obtain the valuable assistance of the Trinity Masters 
for its guidance. 

The jurisdiction of this Court extends over the 
whole subject-matter of damage on the high seas, or 
within the body of a county, and the rules by which 
damages a/re awarded are the same as those in a Court 
of Law, excepting that in this Court the plaintiff is 
not precluded from recovering if he has himself been 
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guilty of negligence ; but both parties have to con- 
tribute equally, although one of the vessels may have 
been more in fault than the other. 

The Court may award full compensation for the 
damages, both direct and consequential, which have 
been sustained by a collision. The successful 
suitor, in a cause of damage, has a lien upon the pro- 
perty condemned to the full extent of the owner's 
interest in the vessel, and his lien is paramount to 
the claims of mortgagees prior to the period when the 
damages are done. Where, after a collision, and 
before the arrest of the ship, she was sold to a bond- 
fide purchaser without notice, it was held that a mari- 
time lien had attached, at the time of the collision, 
which overrode the intermediate rights of the vendee. 
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CHAPTER X. 
SALVAGE. 

1. Salvage. — Must he extraordinary and heneJiciaL — Recapture, 

2. Who may claim Salvage, — Provisions of the Merchant Ship* 

ping Act, 1854. — Preservation of Human lAfe, — Officers and 
Crew of Ship in Distress, — Pilots. — Passengers, 

3. Remedies of Salvors, — lien, — Suit in Court of Admiralty. — 

Arbitration, 

4. Amount Awarded, and how Apportioned. 

5. Queen* s Ships, — Abandonment of Lien, 

6. Wrecks, — Receivers, — Unclaimed Wrecks, — Foreign Ships,-' 

Offiences, 

1. Salyage is the compensation allowed to persons 
bj whose assistance a ship or boat, or the cargo of a 
ship, or the lives of the persons belonging to her, are 
saved from danger and loss in cases of shipwreck, 
derelict, capture, or the like. A salvor is one who 
assists a vessel in distress, acting at the time as a 
volunteer and not under contract or dut j which binds 
him to that particular service. Salvage is not claim- 
able in every case in which work and labour are done 
about the preservation of a ship and cargo ; there 
must, usually, in order to support a claim for salvage, 
be skill, enterprise, and risk on the part of the salvors 
and^mZ with respect to the property saved. 

Of course, if the services of the alleged salvors are 
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not attended with hen^t to the owners of the ship 
or goods, no salvage can be claimed, for salvage reward 
is a compensation for benefit actually conferred in 
the preservation of property, not for meritorious ex- 
ertions alone. 

When a ship or cargo belonging to a British owner 
is captured by an enemy, and retaken either by a 
Queen's ship or by a private vessel, the owner is en- 
titled, upon proof of his title, to a restoration of the 
property subject to payment of salvage. 

2. The Merchant Shipping Act, 1854, provides that 
whenever a ship or boat is stranded, or otherwise in 
distress on the shore of any sea or tidal water situate 
within the limits of the United Kingdom, and services 
are rendered by any person, — 

(1.) In atsistinp the ship or boat; 

(2.) In saving the lives of the persons belonging to the 
ship or boat ; 

(3.) In saving the cargo or apparel^ or any portion 
of it; 

And whenever any wreck is saved by any person 
other than a receiver within the United Kingdom ; 
there shall be payable by the owners of the ship, boat, 
cargo, apparel, or wreck, to the person by whom the 
services are rendered, or by whom the wreck is saved, 
a reasonable amount of salvage. 

Salvage in respect of the preservation of the life 
of any person belonging to any ship or boat (including 
passengers) is payable by the owners in priority to all 
other claims for salvage ; and if the ship or boat is 
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destroyed, or her value insufficient to pay the amount 
of salvage due in respect of any life, the Board of 
Trade may in its discretion award to the life salvor 
out of the Mercantile Marine Fund, any sum it may 
deem fit, in satisfaction of the amount of salvage so 
left unpaid. It has been held that under this section 
the owners of the cargo are also bound to contribute. 
The officers and crew of the ship in distress cannot, ex- 
cept under entraordiuary circumstances, claim salvage 
for services rendered to their own ship, for they are 
bound by their engagement to perform these services. 

Filots are not bound to assist vessels in distress for 
mere pilotage reward, but are entitled in extraordinary 
cases of this description to remuneration in the case 
of salvage. 

Passengers are not bound, for the purpose of saving 
the vessel or cargo^ to do any act inconsistent with 
their own safety ; consequently, where a ship being in 
danger was deserted by the master and a portion of 
the crew, and a passenger took the command and 
brought her safe to port, it was held that he was en- 
titled to salvage. 

Persons who enter into ktl express contract to render 
assistance to a ship in distress for a fixed sum cannot 
claim salvage. 

3. Salvors have a lien on the property rescued, and 
may retain it until they are remunerated. The ordi- 
nary remedy for the enforcement of a claim for saU 
vage is by a suit in the Court of Admiralty ; but it 
may be determined also by an action in a Court of 
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Law. The former Court has jurisdiction over all 
claims relating to salvage arising on the high seas, or 
within the body of a county. If the sum claimed do 
not exceed £200, Justices of the Peace have by the 
Merchant Shipping Act, 1854, authority to arbitrate 
in the matter, and if there be any dispute as to the 
apportionment of it between several claimants, the 
amount is to be paid over to the receiver, wlio has 
power to detain the ship, boat, or cargo, until the sum 
be paid, and sell the same in certain cases. 

4. The Court of Admiralty acts in awarding salvage 
in a liberal manner. In cases of ordinary salvage the 
amount awarded bears no fixed proportion to the ex- 
tent of the property saved, but depends in each par- 
ticular case upon the value of the property, the danger 
from which jt has been rescued, the time expended, 
the expense incurred by the sailors, and the success of 
their efforts. In cases of derelicts, more than one- 
half or less than one-third is rarely given. A smaller 
proportion of the value of the property saved is usually 
given where the value is large, and a higher proportion 
where it is small ; for in the latter case, the award of a 
small proportion would not hold out a sufficient en- 
couragement to sailors. The Court of Admiralty has 
power to direct the apportionment of the salvage 
reward, where it exceeds £200. 

If part of a crew are not actually employed in salv- 
ing a vessel, they are entitled to a smaller share of 
the reward. The Court of Admiralty has always been 
jealous in maintaining the rights of original salvors. 
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It requires persons who disturb their possession to 
show clearly that a necessity for their interference 
existed, or that their services were adopted. 

5. There is a peculiar obligation on Q,ue&iCB sMpi 
to assist merchant vessels in distress ; yet when sal* 
vage services are rendered by the officers or crew of a 
ship of war to a merchant vessel, it has always been 
considered that they are entitled to reward in the 
same manner as other salvors, but to a less extent. 

By the Merchant Shipping Act, 1854, it is provided 
that the salvors may voluntarily agree to abandon 
their lien, upon the master entering into a written 
agreement to abide by the decision of the Court of 
Admiralty. 

6. Wrecks and casualties are provided for by the 
Merchant Shipping Act, 1854. Officers pf the Coast- 
guard, or persons appointed by the Board of Trade or 
Justices of the Peace, may inquire into the matter, and 
receivers may be appointed. WreeJcs unclaimed for a 
year, become the property of the Admiral, Lord of the 
Manor, or the Crown. Tn the case of the wreck of a 
foreign ship, the consul of the country to which the 
ship or cargo belongs, is to be deemed the agent of the 
owners, so far as relates to the custody or disposal of 
the articles so found. 

Offences in respect of wrecks are punishable in the 
way pointed out by the Merchant Shipping Act, 1854, 
sees. 477-479. 
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CHAPTEE XI. 

FASSENOSES. 

1. General Rights and Duties of Passengers, — Mights with Re' 

ferenoe to Passage Money, — Statutory Provisions, — Jf<sf- 
ehant Shipping Act, 1854. 

2. Passengers Act, 1856. — Rights of Passengers when left be' 

hind, — Forwarding Passengers in Cases of Wreck, 

1. Fassekgebs on board a ship are entitled to pro- 
tection, and to kind and considerate treatment on the 
part of the master. They are bound, on the other 
hand, to conform, in all respects, to the regulations 
and discipline of the yessel on which they have em* 
barked. They must give their assistance, if it be* 
comes necessary, and is required by the master, in 
cases of sea perils and attacks by enemies. 

The rights of passengers with respect to the pay* 
ment of pawage money, depend upon the same princi- 
ples as those which regulate ordinary contracts : fraud 
vitiates a contract entirely, and misrepresentation, if 
it be of* the essence of the contract. Where the ship 
is lost after the commencement of the voyage, the pas* 
sage-money, if paid, cannot be recovered back ; the 
ordinary remedy of a passenger for any breach of 
contract or misconduct on the part of the master or 
owners, is an action at law. 
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that where no time is expressly limited within which 
complaints for any breach of the act are to be made, 
they must be laid within twelve calendar months from 
the time when the matter of complaint arose, or, in 
case the master of the ship is the offender, within the 
same period after his return to the country in which 
the cause of complaint arose. 



APPENDIX. 



»*i«* 0/ a Utnmi 
vdtnttd. 



vn.) 






»ffld)lartei,oi 
SWpandthel 
wy performed 
^prwBed, and 
J^«tttorwiifQ 

♦»g«ofth€l 
t« perform,! 
Jed by tie Bi 



■J»ttt-. Audi 
«itorothei 
>o shall ther 



^y8«gMn 



122 



o 



o 

o 

t— I 

M 



W 

H 
H 

00 



I 



Date and Place of 
Termination 
of Voyage. 




Date and Place of 

Commencement 

of Voyage. 




Description 
of Visage. 




^6 




'4 




Port of 
Begistiy. 




Port No. and 
Date of Register. 




5| 




2 





8 I 



.3 



e 



o 

I 



« 



I 

« 
S 

■r 

I 

■s 



ll 

o ^ 

tg ® 

'3 ? 

« ►^ 
«j ® 
* I 

.^ o 

•a ■§ 



I 

QQ 



V 

1 



00 



o 



& 
s 

.a 











Q 

o 



I 



nice 
any. 




o a 




r^' 




li 




" m 




^ 
^ 




O 




IQ 




1 




4 




.& 




09 




ffice 
any. 




o a 




M»;o 




•i, '^ 








13 g 




« B 




«4 




o 




1 




IQ 




1 t 




o =H 




Mfc 6 




•i. » 




& S 




a 1 




•a H 




• 




1 




so 




• »; 




« s 




o s» 




Shipping 
or 
Home No., 




i 




u 




O 




«4 




e 




1 




1 




09 





o 

g 
g 

.9 
3 



o 



1 a 

O QQ 



i 



8.1 



Is 

ill 

2 ■? , 

- fi 



1 1 

lis 

i 11 

i il 
' as 






W^f 






3 
I 
III 



123 

i 






%■ 



' 1 = 31 



I ill ^ 
llllj 



iM^ 



124 



APPENDIX. 



RECEIVED ON THE WITHIN WRITTEN NOTE. 



Dftte. 


'Sum received. 
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(E-1) CEETIFICATE OF CHAEACTEE. 







8A.HCTIORBD BT 

THS BOAHD or 

TBADB MAT 1835. 

In Pursuance of 
17 & 18 Vict, c 104. 



Character for ability "I 
in whatever capacity J 



Character for Conduct- 



I (iTetttfg the above to be a true Copy of so much of 
the Eeport of Character, made by the said Master on 
the termination of the said voyage, as concerns the said 
Seaman. 



Dated at 



the 



day of 



186 



Signed 



Master of the Ship. 
Shipping Master. 



Note. Any person who fraudulently forges or alters a Certificate 
of Character, or makes use of one which does not belong to him, may 
either he proKCUted for a Misdemeanour or may he sutnm^arily 
punis?iedhy a Penalty not exceedirig £100 or imprisonment with 
hard lahowr not exceeding six months, 

(On Back.) 
Signature of Seaman, 



g2 



126 



APPENDIX. 



(E-1) CERTIFICATE OF DISCHARGE. 

For Seaman discharged Ufort a Shipping Matter. 




Name of Ship. 


Official 
Number. 


Port of Registry. 









lAVCTIOKKD BT 

VdlB BOAEJ> or TBASB 

MAT 1855. 

Id ParauBnee of 
17 & 18 Vict. c. 104. 



Registered 
Tonnage. 




Name of Seaman 

Place of Birth 

Date of Birth 



Capacity. 



Date of Entry. 



Date of Discharge. 



Place of Discharge. 



I CDetttfg that the above particulars are correct and 
that the above Seaman was discharged accordingly. 



Dated this 
Signed 



day of 



186 



Master of the Ship. 
Shipping Master. 



Note. One of these Certificates must he filled up and delivered to 
tvery Seatnan who is discharged, whenever the discharge takes place 
k^wt a Shipping Master. 

(On Back.) 
Signature of Seaman, 
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Cfjarterijartg^ 

XT IS THIS DAY MUTUALLY AGEEED between 

of the good Ship or Vessel called the 

of the burthen of 
Tons per register, or thereabouts, now 

whereof is Master, of 

the one part, and of 

Merchant and 
Charterer of the other part : That the said Ship being 
tight, staxmch, and strong, and in every way fitted for the 
Yoyage, shall, with all convenient speed 

proceed to 

or so near thereto as she may safely get, and there 

load from the said 
Charterer or Agents 

not exceeding what she can reasonably stow and carry, 
over and above her Cabin Tackle, Apparel, Provisions, 
and Furniture : and being so loaded, shall therewith pro- 
ceed to 

or so near thereunto as she may safely 
get, and deliver the same agreeably to Bills of Lading, 
and so end the voyage, (Restraint of Princes and Eulers, 
the dangers of the Seas and Navigation, Fire, Pirates, 
and Enemies, during the said voyage, always excepted) 

days are to be allowed 
the said Charterer if the Ship is not sooner despatched) for 

And the said Charterer do hereby promise and agree 
to load the said Vessel with said Cargo at 
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and also to receive the same at her Port of delivery, as 
herein stated, and also shall and will pay Freight as fol- 
lows: 



Payment whereof to hecome due and be mad&as follows : — 

and the remainder on the true 
delivery of the Cargo, 

And also shall and will pay Demurrage the 
sum of Pounds British Sterling per day, 

to be paid day by day, for each and every day the said 
Vessel is detained over and above the said laying days and 
time as herein stated ; but the said Vessel not to be re- 
quired to remain on Demurrage longer than 
days. 

And for the true Performance hereof, the said 

do hereby bind Heirs 

and Assigns, the said Vessel, her Freight and Appurten- 
ances, and the said do in like man- 
ner bind Heirs and Assigns, and the 
Cargo to be laden on board said Vessel, each unto the 
other in the penal sum of 

Pounds of good and lawful money of Great Britain ; it 
being agreed that for the payment of all Freight, dead 
Freight, and Demurrage, the said Master or Owners shall 
have an absolute Lien and Charge on the said Cargo. 

Signed hy 

in the presence qf 

SigTted hy 

in the presence of 
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BILL OF LADING. 



Sfltppttl^ in good order and condition, by 
of LivBBFOOL, in and npon the good Ship or Vessel 
called the whereof is 

Master for this present Voyage, and now lying in the 
Fort of LiTBBFOOL, and bound for 

being marked and numbered as per margin ; and are to 
be delivered, in the like good order and condition, at 
the aforesaid Fort of (all and 

every the dangers and accidents qfthe Seas andNavigor- 
tion, (^whatsoever nature or kind, e-xcepted,) unto 

or to Assigns ; he or they paying Freight for 

the said Goods, 

with Average accustomed. — ^In Witness whereof, 'the 
Master or Furser of the said Ship or Vessel hath af- 
firmed to Bills of Lading, all of this tenor and 
date; one of which being accomplished, the rest to 
stand void. 

Dated in Liverpool, this day of 

186 . 



FOLICY OF INSUEANCE. 



Underwriters. 36e ft fenoton t]&Bt 

a^ well in own Name, as for and in 

. the Name and Na/mes of all and every other 
.Person or Persons to whom the same doth, 
may, or shall a^ertain in Part, or in all, 
doth make Assurance, and cause 

and them, and every of them, to be 
injured, lost or not lost, at and from 

Warranted free from Capture, Seizure 
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and Detention, and all other consequences 
of Hostilities. 

upon any Kind of Goods and Merchant 
discs, and also upon the Body, Tackle, 
Apparel, Ordnance, Munition, Artillery, 
Boat, and other Furniture, of and in the 
good Ship or Vessel, called the 

whereof is Master, under God, for this 
present Voya^e^ 

or whosoever else shall go for Master in 
the said Ship, or by whatsoever other Name 
or Names the said Ship, or the Master 
thereqf, is or shall be named or called; 
beginning the Adventure upon the said 
Goods and Merchandises fhmh the loading 
thereqf aboard the said Ship, as above, 

upon the said Ship, Sfc, 

and so shall continue and endure^ during 
her abode there, upon the said Ship, ^c. 
And Jurther, u/ntil the said Ship, with all 
her Ordnance, Tackle, Apparel, Sfc, and 
Goods and Merchandises whatsoever^ shall 
be arrived at, as above, 
upon the said Ship, Sfc, until she hath 
moored at Anchor twentyfour Sours in 
good Sqfety; and upon the Goods and 
Merchandises, until the same be there dis- 
charged and safely landed. And it shall 
be lawful for the said Ship, Sfc» in this 
Voyage, to proceed and sail to^ and touch 
and stay at, any Ports or Places whatso- 
ever 
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without Prejudice to this Insurance, The 
said Ship, Sfc. Goods and Merchandises, 
Sfc.for so much as concerns the Assured, 
by agreement between the Assured and 
Assurers, in this Policy are and shall he 
valtied at 



Toucking the Adventures and Perils which 
we the Assurers are contented to bear, and 
do take upon us in this Voyage ; they are, 
of the Seas, Men of War, Fire, Enemies, 
Pirates, Eovers, Thieves, Jettisons, Let- 
ters of Mart and Counter-mart, Surprisals, 
Takings at Sea, Arrests, Restraints and 
Detainments of all Kings, Princes, and 
People, of what Nation, Condition, or 
quality soever; Barratry of the Master 
and Mariners, and of all other Perils, 
Losses and Misfortunes that have or shall 
come to the Hurt, Detriment, or Damage 
of the said Goods and Merchandises, and 
Ship, &c. or any part thereof; Offences 
against the Eevenue of the United King- 
dom of Great Britain and Ireland excepted. 
And in case of any Loss or Misfortune, it 
shall be lawful to the Assured, their 
Factors, Servants, and Assigns, to sue, 
labour, and travel for, in and about the 
Defence, Safeguard, and Becovery of the 
said Goods and Merchandises, and Ship, 
&c. or any part thereof, without prejudice 
to this Insurance ; to the Charges whereof 
we the Assurers will contribute each one 
according to the Eate and Quantity of his 
Sum herein Assured. And it is further 
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agreed by us the Insurers, that this Writ- 
ing, or Policy of Assurance, shall be of as 
much Force and Effect as the surest Writ- 
ing or Policy of Assurance heretofore made 
in LoMBABD-STBEET, or in the Boyjoi Ex- 
change, or elsewhere in London. And 
so we the Assurers are contented, and do 
hereby promise and bind ourselves, each 
one for his own Part, our Heirs, Executors, 
and Goods, to the Assured, their Execu* 
It is expressly declared tors, Administrators, and Assigns, 

ftnd agreed that the acts of t* ,i , -n j» j» ja. 

Insurer or Insured in re- ^^T the true Performance of the 
?rpS"¥n';S^^^ Premises, confessing ourselves paid 
not be considered a waiver or the Consideration due unto us for 

acceptance of abandonment. ... -i i a 

And it is further agreed this Assurance, by the Assured, at 
Bured shJi come iX ooiu- and after the rate of 

sion with any other ship or 
vessel and the Insured shall 
in consequence thereof be- 

msuch other ship or vessel have svJ) scribed our Names and Sums 

or in the freight thereof or in , . ^ 

the goods or effects on board assured tn liIYEBPOOL. 
thereof any sums (not ex- 
ceeding the value of the Ship N.B.— Com, Pish, Salt, Pruit, Floor, and 
hereby Insured and her Seed, are warranted, free iVom Average, unless 
fireight) we will severally ])ay general, or the Ship be stranded. Srgar, 
the Insured such proportion Tobacco, Hemp, Flax, Hides, and Skins, are 
of three-fourth parts of the warranted, free from Average, under Five 
sums so paid as our respec- Founds per Cent. — And all other Goods, also 
tive subscriptions hereto bear the Ship and Freight, are warranted, free of 
to the value of the Ship Average, under Three Founds per Cent., unless 
hereby Insured and her generid, or the Ship be stranded, 
freight. Bui this Agreement 

is in no ease td be construed as t j-xr-a-o-DnrkT 

extending to any sums which uiVJSKi-uuii, 

the Insured may become liable 

o^C ^^oH^-tSJ^ 2b JOjmS, FALMEB # Co. 

jury to individuals from any 

cause tohatever. Eor Cost of £ 

And it is declared and t j i. j. 

agreed that the Ship shall be insured aS abOVe, at 
and is warranted free from 
particular averase below 
water unless caused by injury 
to the Stem or Stern Post or 
hj Fire Grounding or contact 
with some substance other 
than water. 



•^Cent £ 

Stamp 
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Allotment notes 38 

Altebation of policy of insurance 76 

Apprentices 32 

Abbest of ship 107 

Assignment of bill of lading 53, 55 
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Ayebage, within memorandum of policy 84 

Ballast 60 
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signee on remedy for freight against shipper ... . 61 

Bill of lading 52,53,54,55,56 

Bill of sale 5 
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of registration 4 
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of sale 6 

of mortgage . 6 
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Ohakceby Court, power of, to sell interest of unqualified 

owners, and to prohibit dealing virith ship .... 5 
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construction of 48 

mistakes in 49 

conditions precedent in 49 
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Cbew — eowHnued. 

rights 35 

registration 85 

hiring 36 

agreements 36 

food and medicine 37 

allotment notes 38 

forfeiture of wages 39 

payment of wages 39 

recovery of wages .40 

lien for wages 41 

Damages, rules by which damages are awarded in Admiralty 
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Deck cargo, general average in respect of 70 

DeiiAT in commencement of voyage 81 
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priority of bondholders inter se 102 

right of master to sell ship 102 

right of master to sell cargo 103 

Illegal trading, insurance on 79 

no retom of premium 99 

Impressment 32 

Indobsement of bill of lading, effect of ....... 53 
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19Geo. 11. c. 37 74 

brokers 75 
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Lay days 65 
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crew for wages * . 41 

shipowner for freight 62 

against consignee, cannot be set up to defeat right to 

stop in transitu • 68 
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LiEX — continued. 

on property condemned in Court of Admiralty in cases 
of collision 104 

of salvors 112 

Lights, Admiralty rules as to, to prevent collision . . . 106 
Limitation, Statutes of, to recovery of seaman's wages . 42 

LIjOYd's, usage at, when binding on assured 97 

Local Marine Boards 20 

LO0-BOOE 25 

Loss of goods, liability of owners of ship for . . . .12,13 
Losses, total or partial 92 

actual, or constructive 92, 93 

occurring after expiration of policy, but arising from 

injury during its period 94 

Luggage, not liable to contribute for general average . . 71 

Masteb 19 

qualifications 20 

appointment and removal of 20, 21 

remuneration of 20 

duties before voyage 22, 23 

duties during voyage . . . 24, 25, 26 

duties after voyage 27, 28, 29, 30 

personal liability of, on contracts 29 

power to bind owners and freighters 29, 30 

Matesial men, lien of 15 

Medicines, supply of, to crew « .... 57 

Memosandum, in policy of insurance 84 

Mistakes in charter-party 49 

bill of lading 54 

Moetgage of ship . . . ... .... . . . 8, 9 

Necessabies, what are 15 

Neutealitt, warranty of 88 

OWNEBS of ships 11 

proof of ownership 11 
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OwNBBfl — continued. 

duties of 12 

liability of, for loss of goods 12, 13 

liability of, for repairs and necessaries 14, 15 
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Pabol evidence, admissible to explain charter-parties . . 48 
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liabiUtyof 14,15 
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contribution towards expenses 16 

jurisdiction of Court of Admiralty in cases of disputes 
between 17 

PABSAOE-MOinBY 115 

Passengebs 115 

Passengers' Act, 1855 116 

rights of, when wrecked, etc 1 16 

PebuiS insured against by policy 82 

proximate, not remote cause to be looked at . . . .82 

"perils of the sea" 82 

coUision 83 

fire 83 

" enemies, arrests, restraints," etc 84 

Pilot 43 

pilotage authorities .. 44 

remuneration of 44 

offences of 45 

PiBATES, not entitled to right of capture 9 

not within exception, '* Queen's enemies " 54 

POMOT .... * 74 

Pbemitth 76 

set-off of, against claim against imderwriter .... 47 

return of 98,99 

Pbbbebyation of life, salvage for Ill 

Pbesuhftion, as to loss of ship insured ....... 83 

Pbimagb 21 
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Fbinted part of policy, less weight given to it, than to writ- 
ten part 77 

PBiYiLEaES of British ships 4 

Peopits, may be insured . . . . ...... . . 79 

Fboyibional certificates 4 

Queen's enemies, meaning of term 84 

ship, not bound to employ pilot 44 

officers of, not liable for negligence of inferior . . . 107 

right of to claim salvage 114 

Beobift, should be returned by shipper to master, on sign- 
ing bills of lading 23 

Keoistby 2 

who is to be registered 8 

what is to be regist-ered 3 

declaration and builder's certificate, prior to registra- 
tion 4 

Be-insubancb 78 

Bbfaibs, liability of owners for 14 

liability of mortgagees 14 

lien for 15 

what are " necessaries " 15 

Bbpbesbntations 89 

when admissible 90 

when material 90 

Retubn of premium 98, 99 

Eobbebs, liability of shipowners, for loss of goods by . . 18 

Sailing orders, must be obtained on joining convoy ... 88 

rules, general 104 

Trinity House rules as to steamers 105 

statutory rules as to passing of vessels ] 05 

Salb of cargo by master for repairs 103 

of ship 5 

certificate of 6 



142 INDEX, 

FA6B 

Sale — continued. 

when property pafises . . . 6, 7 

when master may sell ship 102 

Salvage .......... . . 110 

Sea, perils of . . . . . . 82 

Sbawoethiness 88, 89 

Sebyice, certificate of 20 

Shabes in British ships 3 

" Ship or ships " insurance on 76 

Shipping master 35 

Ship's papers 25 

Shipwbece, forwarding passengers, in case of 116 

Sickness of seamen 37, 38 

Stamps, on bill of lading 53 

on policy of insurance 75 

Steam vessels. Trinity House order as to passing of . . . 105 

lights on 106 

Stoppage in transitu 65 

general effect of delivery to a carrier ...... 66 

interference with carrier 66 

sale of goods in possession of warehouseman .... 67 

effect of indorsement of bill of lading ; ^^ 

effect of part payment 68 

how exercised 68 

Interpleader Act 69 

Stowage of goods 23 

Stbanding 84, 85 

general average where stranding voluntary .... 70 
Sttb-ebeightebs, to what extent shipowner has lien against, 

for freight 62,63 

Sundays, when included in computing days of demurrage . 65 

Tbanshipment of cargo 59 

Usage, when binding on assured 97 

Volunteeeing into Navy, not desertion 39 
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VA.au 
Wagee policies 74 

Wages of crew, seaman entitled to, in case of abandon- 
ment abroad . . . : 37 

allotment of wages 38 

not dependent on freight . . ^ 38 

forfeiture of 39 

payment of 39 

money-orders and savings-banks 40 

recovery of 40, 41 

lien for 41 

Wabeanties on insurance 86 

none on sale of ship 7 

Wbeoks, forwarding passengers, in case of 116 

receivers of 114 

unclaimed, and offences in respect of 114 
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